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INSURANCE 

L  Marine  Insurance 
II.  Fire  Insurance. 

III.  Life  Insurance. 

IV.  Accident  Insurance. 

A  contract  of  insurance  is  where  one  party  for  an 
agreed  premium  undertakes  to  indemnify  the  other 
against  loss  on  a  specified  subject  by  specified  perils. 
There  are  four  principal  kinds  of  insurance :  I.  Marine 
Insurance,  II.  Fire  Insurance,  III.  Life  Insurance, 
and  IV.  Accident  Insurance. 

L— MARINE  INSURANCE. 

A. — Definition  and  Nature  of  Marine  Insurance. 
B. — Policy  of  Marine  Insurance. 
C. — Incidents  of  Marine  Insurance. 

Definition  and  Nature  of  Marine  Insurance. 

Marine  insurance  is  a  contract  whereby  one  party, 
for  a  stipulated  sum,  undertakes  to  indemnify  the  other 
against  losses  arising  from  certain  perils  or  sea  risks  to 
which  his  ship,  merchandise,  or  other  interest  may  be 
exposed  during  a  certain  voyage  or  a  certain  period  of 
time  (3  Kent's  Com.,  253).  A  contract  of  marine 
insurance  must  have  all  the  essentials  of  a  contract  for 
any  other  purpose,  but  the  provisions  and  language 
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of  it  are,  of  course,  varied  so  as  to  apply  to  the  peculiar 
purpose  for  which  it  is  intended.  (See  subject 
Contracts.) 

Policy  of  Marine  Insurance. 

The  written  evidence  of  a  contract  of  insurance  is 
called  the  policy.  But  there  may  be  a  valid  contract 
of  insurance  which  is  oral  (4  Yeates,  468;  see  5  Pa., 
339,  137  Pa.,  335,  Sij/i  Pa.,  454,  i  Walk.,  336,  and 
2  W.  N.  C,  43).  The  elements  of  a  valid  policy  may 
be  considered  under  the  general  subjects  of  (a) 
Parties,  (b)  What  may  be  Insured,  (c)  Premiums,  (d) 
Risk,  (ej  Amotmt  Insured,  and  (f)  Delivery  of  Policy. 

Parties. — ^There  are  two  parties  to  a  contract  of 
insurance:  (a)  the  Insurer,  and  (b)  the  Insured. 

Insurer. — ^The  insurer  is  the  person  or  corporation 
that  assumes  the  risk.  Any  person  capable  of  making 
a  valid  contract  may  enter  into  a  valid  contract  of 
insurance,  except  against  fire  or  water.  An  incor- 
porated company  may  enter  into  a  valid  contract  of 
marine  insurance  when  its  charter  gives  it  this  right. 
It  is  the  almost  universal  practice  for  all  insurance 
risks  to  be  assumed  by  companies  incorporated  for 
this  express  purpose.  The  Act  of  February  4,  1870 
(P.  L.,  14),  provides  that  it  shall  not  be  lawful  for 
any  person  or  association  to  enter  into  any  contract 
of  insurance  against  loss  by  fire  or  lightning,  without 
authority  expressly  conferred  by  a  charter  of  incorpo- 
ration. 

Insured. — ^The  insured  is  the  person  who  protects 
his  interest  in  the  property  by  taking  out  the  policy  of 
insurance.  The  general  rule  is  that  any  person,  except 
an  alien  enemy,  who  is  the  owner  of,  or  who  has  an 
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insurable  interest  in  the  property  has  a  right  to 
insure  it. 

Insurable  Interest, — ^A  person  has  an  insurable  in- 
terest in  property  when  the  loss  of  that  property  would 
be  a  pecuniary  damage  to  the  insured  (i  Amould, 
Mar.  Ins.,  i6i ;  see  also  4  Binn.,  529).  Pecuniary 
damage  may  result  not  only  to  a  person  who  has  an 
unqualified  property  in  the  thing  insured,  but  also  to  a 
person  who  has  any  reasonable  expectation  of  legiti- 
mate profit  or  advantage  to  spring  therefrom  (124  Pa., 
61  )*  Thus,  a  mortgagee  (71  Pa.,  31 ),  or  a  party  who 
loans  money  on  a  supercargo  (9  S.  &  R.,  103),  or  on 
tiie  credit  of  a  vessel  (11  W.  N.  C,  281),  has  such 
insuraUe  interest  So,  also,  one  who  buys  goods  which 
are  delivered  to  a  wharf  or  railroad  station  may  insure 
their  safe  transit  (4  Binn.,  529) .  The  owners  of  a  ves- 
sel and  cargo  engaged  in  a  joint  venture  have  each  an 
insurable  interest  in  both  the  vessel  and  cargo  (124  Pa.. 
61).  Insurance  itself  is  an  insurable  interest  which 
may  be  covered  by  a  reinsurance.  Thus,  when  one 
company  assumes  a  risk,  it  may  cause  the  property  to 
be  reinsured  by  another  company  (23  Pa.,  250). 

What  Mav  be  Insured. — In  general,  the  proper 
subject  of  marine  insurance  is  lawful  property  engaged 
in  or  forming  a  part  of  marine  trade.  Under  this  gen- 
eral head  may  be  included  the  wharves  at  which  the 
vessels  touch,  the  warehouses  in  which  the  goods  are 
stored,  the  vessels,  the  cargo,  the  freight  (4  Dall.» 
459),  and  the  profits  of  the  vo3rage  (3  Yeates,  458,  and 
9  S.  &  R.,  103),  advances,  bottomry  (38  Pa.,  176), 
the  insurance  premium,  and  the  solvency  of  the  insur- 
ance company.  The  term  "freight'*  sometimes  means 
the  cargo  carried  and  sometimes  the  earnings  of  the 
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ship  by  carrying  the  cargo.  The  latter  is  the' meaning 
in  the  law  of  insurance  (i  Rawle,  97-106). 

When  the  body  of  a  vessd  is  insured,  except  when 
varied  by  special  agreement,  it  includes  whatever  is 
appurtenant  to  the  ship.  What  is  appurtenant  is  to  be 
determined  by  the  circumstances  of  each  case  (3  Kent's 
Com.,  257).  An  illegal  cargo,  or  a  ship  engaged  in  an 
illegal  voyage  or  traffic,  can  not  be  insured  (3  Kent's 
Com.,  262).  But  a  lawful  cargo  may  be  insured, 
although  it  was  purchased  with  the  proceeds  of  an 
illegal  voyage.  So  a  legal  part  of  a  cargo  may  be 
insured,  although  other  parts  are  illegal.  But  if  the 
legal  and  illegal  parts  are  insured  in  one  policy,  the 
whole  policy  is  void  (see  3  Cush.,  Mass.,  583). 

It  is  needless  to  add  that  the  property  insured  must 
be  sufficiently  described  so  as  to  distinctly  identify  it. 
A  mere  mistake  in  a  name  or  elsewhere  in  the  policy 
will  not  vitiate  the  policy,  if  the  description  is  other- 
wise sufficiently  certain  to  identify  the  property. 

Premium. — ^The  premium  is  the  consideration  of 
rfie  contract  of  insurance.  It  is  due  usually  before  the 
contract  of  insurance  is  completed  (no  Pa.,  144), 
and  may  be  paid  either  in  cash  or  by  promissory  note 
(see  71  Pa.,  393,  and  7  Phila.,  201).  The  contract  of 
insurance  is  not  completed  until  the  risk  is  incurred 
and  the  policy  delivered.  If  for  any  reason, 
as  the  non-sailing  of  the  vessel  or  the  non-carry- 
ing of  the  cargo,  the  risk  is  not  incurred,  the 
premium  which  has  been  paid  must  be  returned  in 
whole  or  in  part  by  the  insurers  (4  Dall.,  463,  and  see 
8  Phil.,  6).  But  if  the  risk  attaches  for  one  moment 
during  which  the  insurer  might  be  liable  for  the 
amount  issued,  a  return  of  the  premium  can  not  be 
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demanded  (4  DalL,  463,  and  7  Gray,  Mass.,  256).  So, 
also,  if  the  policy  be  effected  by  an  agent  who  is 
responsible  for  the  premium,  there  will  be  no  return  of 
the  premium,  although  the  insurance  was  neither 
authorized  nor  confirmed  by  the  principal.  This  is 
because  it  was  within  the  power  of  the  principal  to 
adopt  the  insurance  and  hold  the  insurers  in  case  of  loss 
during  the  duration  of  the  risk  (see  112  Pa.,  149). 

Risk. — The  risk  is  the  possible  contingency  or 
event  upon  the  happening  of  which  the  liability  of  the 
insurer  attaches  (see  53  Pa.,  485).  No  liability  will 
attach  unless  the  duration  of  the  risk,  either  as  to  the 
termini  of  time  or  plac^  be  clearly  and  distinctly 
stated  (see  6  Whart.,  247,  and  5  S.  &  R.,  116.).  A 
policy  insuring  a  vessel  during  a  voyage  from  "A  to  B, 
or  C  or  D"  is  void.  So,  also,  a  policy  is  void  which 
insures  a  vessel  or  cargo  for  "some  days  more  or  less." 
The  duration  of  the  risk  varies  as  the  insurance  is  on 
the  (a)  ship  or  (b)  the  cargo. 

Duration  of  Risk  upon  the  Ship. — When  the 
insurance  is  upon  the  ship  and  the  policy  reads  "from" 
a  port,  the  risk  commences  the  moment  the  vessel 
breaks  anchor  ready  to  start  upon  the  voyage  insured 
(♦4  Johns.,  N.  Y.,  443).  But  when  the  policy  reads 
"at  and  from"  a  port  and  the  vessel  is  at  the  port,  the 
risk  begins  the  moment  the  policy  is  executed.  If  the 
vessel  is  not  at  the  port,  the  risk  begins  the  moment 
it  safely  arrives  at  the  port  (3  Yeates,  84,  and  see 
Amould  Mar.  Ins.,  Vol.  I.,  404  and  408).  The  risk 
on  the  vessel  terminates  when  it  is  moored  at  the  port 
of  discharge  in  such  state  that  its  cargo  can  with  safetv 

•This  New  York  case  is  cited  in  the  absence  of  a  Pennsylvania 
ftutbority  on  the  subject. 
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be  unloaded,  or  the  time  fixed  for  the  duration  of  the 
risk  has  expired  (Amould  Mar.  Ins.,  Vol.  I.,  413, 
2  Cush.,  Mass.,  439).  But  if  the  intention  to  proceed 
to  the  final  destination  originally  designed  is  abandoned, 
the  risk  ends  the  moment  this  abandonment  is  definitely 
decided  upon  (Arnould  Mar.  Ins.,  Vol.  I.,  427). 

The  policy  may,  of  course,  contain  special  terms 
as  to  the  commencement  and  termination  of  the  risk; 
when  these  special  terms  are  in  the  policy  they  must  be 
complied  with  before  the  risk  will  attach  (3  Yeates, 

375). 

Duration  of  Risk  upon  Cargo. — In  general,  the 
risk  upon  the  cargo  begins  when  it  is  loaded  on  board 
the  vessel,  and  continues  until  the  goods  are  safely 
landed  upon  the  wharves,  or  landing  place  agreed  upon 
as  the  port  of  discharge  (Amould  Mar.  Ins.,  Vol.  I., 
378),  or  until  they  are  delivered  to  the  insured  who 
assumes  control  before  the  actual  landing.  Where  a 
definite  quantity  of  goods  is  insured  for  a  definite  voy- 
age, the  whole  quantity  must  be  sent  on  the  designated 
voyage  (3  Whart.,  473).  If  part  of  the  cargo  be  sent 
on  one  voyage,  and  subsequently  another  part  be  sent 
on  a  second  voyage,  the  policy  of  insurance  will  cover 
only  the  risk  of  the  first  voyage  (6  Whart.,  247).  Of 
course,  the  risk  on  the  cargo  may  be  made  to  commence 
and  terminate  at  any  time  agreed  upon  by  the  parties. 

Amount  Insured. — ^The  value  of  the  insurance  or 
the  amount  recoverable  in  case  of  loss  depends  upon  the 
form  of  the  policy,  which  may  be  either  (a)  open  or 
(b)  valued. 

Amount  Recoverable  by  Open  Policy, — An  open 
policy  is  one  in  which  no  sum  is  fixed  as  the  value 
of  the  insurance,  but  which  agrees  to  compensate  the 
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insured  for  losses  to  any  amount  which  he  may  prove 
to  have  actually  suffered.  When  a  vessel  is  entirely 
lost  or  destroyed,  the  owner,  on  an  open  policy,  may 
prove  and  recover  the  actual  value  of  the  vessel  at  the 
time  it  was  insured  (4  Dall.,  U.  S.,  430).  In  comput- 
ing the  actual  value  of  the  vessel,  the  stores,  provisions, 
outfit  and  wages  paid  in  advance,  the  premium  of  insur- 
ance, and  the  commission  for  effecting  the  insurance 
may  all  be  considered.  So,  also,  in  the  case  of  the  loss 
of  the  cargo,  the  owner  may  recover  the  actual  market 
value  of  the  cargo  at  the  time  of  the  departure  of  the 
vessel  (4  Dall.,  U.  S.,  430,  note  &). 

Where  there  is  a  partial  loss  of  either  vessel  or 
cargo,  there  may  be  a  recovery  for  the  loss  actually 
proved.  Although  the  value  of  the  insurance  is  the 
same  throughout  the  duration  of  the  risk,  yet  the 
amotmt  recoverable  is  limited,  of  course,  to  the  amount 
of  interest  which  the  insured  has  in  the  vessel  or  cargo 
at  the  time  of  the  loss. 

Amount  Recoverable  under  Valued  Policy, — 
A  valued  policy  is  one  in  which  a  stipulated  sum 
is  fixed  as  the  value  of  the  property  insured  and  which 
is  to  be  paid  to  the  insured  in  case  of  loss.  When  a 
total  loss  occurs  under  a  valued  policy,  the  insured 
recovers  the  full  sum  of  the  stipulated  amount — ^no 
matter  what  the  actual  value  of  the  interest  (3  Yeates, 
458,  and  12  S.  &  R.,  437).  When  a  partial  loss 
occurs  there  seems  to  be  some  question  as  to  whether 
the  whole  valuation  can  be  recovered  or  only  an  amount 
proportionate  to  the  loss.  The  better  rule  seems  to  be 
that  the  valuation  contained  in  the  policy  will  be  used 
as  a  basis  to  ascertain  the  actual  loss  for  which  com- 
pensation will  alone  be  given  (3  Kent's  Com.,  275). 
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Of  course,  if  there  was  fraud,  either  the  valuation  or 
the  policy  would  be  set  aside.  The  value  of  the  policy 
should  represent  the  real  value  of  the  ship  or  the  cost 
of  the  goods  plus  the  incidental  expenses.  Hence,  if 
the  valuation  contained  in  the  policy  be  grossly 
erroneous,  either  as  excessive  or  inadequate,  a  strong 
presumption  of  fraud  would  arise  sufficient  under  some 
circumstances  to  render  the  policy  void  (Amould 
Marine  Ins.,  Vol.  I,  302). 

Where  there  is  a  prior  valued  policy  of  insurance, 
recovery  on  subsequent  valued  policies  will  be  limited 
to  such  amount  as  will  make  up  the  total  loss.  Thus, 
if  A  insures  a  cargo  of  coffee  for  $12,000,  and  subse- 
quently takes  out  another  policy  at  a  valuation  of 
twenty  cents  per  pound,  he  can  recover  on  the  second 
policy  only  the  value  of  as  many  pounds  at  twenty  cents 
per  pound  as  will  make  up  the  difference  between 
$12,000  and  the  actual  loss  suffered  (4  Yeates,  161, 
and  see  page  650  as  to  the  right  of  contribution  between 
the  different  insurers). 

Both  profits  and  freight  are  usually  made  the  sub- 
ject of  valued  policies  of  insurance.  Unless  the  profits 
are  given  a  definite  valuation,  it  would  be  very  difficult 
to  ascertain  the  amount  to  be  recovered.  When  freight 
is  insured  by  a  valued  policy,  the  full  valuation  may 
be  recovered  though  the  risk  has  attached  but  a  moment 

(12S.  &R.,437). 

Delivery  of  Policy. — ^There  can  be  no  contract 
of  insurance  until  the  parties  have  agreed  on  the  dura- 
tion of  the  risk,  the  perils  insured  against,  the  amount 
to  be  paid  in  the  event  of  loss,  the  rate  of  the  premium, 
and  upon  every  other  element  which  may  be  peculiar  to 
the  particular  contract  of  insurance  (5  Pa.,  339).    The 
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contract  of  insurance  is  usually  not  completed  until 
the  application  has  been  accepted  by  the  insurer  and  a 
policy  issued  and  delivered  to  the  insured.  But  the 
delivery  need  not  be  an  actual  manual  delivery. 

There  may  be  either  (a)  a  constructive  or  (b)  con- 
ditional delivery.  Thus,  a  constructive  delivery  may 
result  from  a  delivery  to  an  agent  who  fails  to  deliver 
to  the  insOTed  (ii  Atl.,  I02,and  137  Pa., 335), or  from 
the  silence  of  the  insurer  when  it  was  his  duty  to  speak 
(119  Pa.,  6,  and  see  2  W.  N.  C,  43,  23  Pa.,  72) y  or 
from  any  facts  or  circumstances  from  which  an  offer 
and  acceptance  might  be  reasonably  inferred  (5  Pa., 

339)- 

A  policy  may  be  conditionally  delivered,  and  in 

such  case  the  contract  is  not  complete  until  the  condi- 
tion be  complied  with  {27  Pa.,  268),  as  where  the 
delivery  was  conditioned  upon  the  agents  obtaining  the 
surrender  value  of  certain  other  policies  (40  Hun., 
N.  Y.,  558). 

Incidents  of  Marine  Insurance. 

The  incidents  of  marine  insurance  may  be  con- 
sidered under  the  subjects  of  (a)  Perils  Covered,  (b) 
Losses  Not  Covered,  (c)  Prior,  Double  and  Reinsur- 
ance, (d)  Total*  Loss  and  Abandonment,  (e)  Partial 
Loss,  (f)  General  Average,  and  (g)  Matters  Avoid- 
ing the  Policy. 

Perils  Covered. — The  general  rule  of  marine 
insurance  is  that  the  insurer  is  liable  only  for  extraor- 
dinary risks.  The  meaning  of  "seaworthiness"  which 
the  insured  warrants  is  that  the  ship  is  competent  to 
encounter  with  safety  all  ordinary  perils.  The  causes 
of  loss  against  which  a  policy  usually  insures  are  ( i ) 
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Perils  of  the  Sea,  (2)  Fire,  (3)  Piracy  and  Theft, 
(4)  Barratry,  (5)  and  Capture,  Arrest  or  Detention. 

Perils  of  the  Sea. — The  term  "perils  of  the  sea" 
denotes  all  the  perils  incident  to  navigation  from  the 
elements,  the  ocean,  its  rocks  and  shores.  It  means  all 
marine  casualties  resulting  from  the  violent  action  of 
the  elements  as  distinguished  from  their  natural 
influence  upon  the  vessel  or  cargo.  Thus,  running 
aground  in  a  storm,  or  injury  to  animals  or  cargo  by 
being  tossed  about  or  becoming  wet,  or  collision  with 
another  vessel,  are  all  perils  of  the  sea. 

In  Pennsylvania  the  rule  seems  to  be  that  a 
leak  or  injury  to  a  vessel  occasioned  by  rats  or 
worms  is  a  peril  of  the  sea  (i  Binn.,  598).  Where 
the  proximate  cause  of  a  loss  is  one  of  the  perils  insured 
against  (7  Pa.,  223),  and  the  remote  cause  was 
the  negligence  of  the  insured,  the  insurer  is  liable 
(51  Pa..  143). 

When  a  vessel  is  unheard  of  for  some  time,  the  law 
raises  the  presumption  that  the  vessel  was  lost  by  an 
extraordinary  peril  of  the  sea.  Of  course,  this  pre- 
siunption  may  be  rebutted  by  sufiicient  evidence  to  the 
contrary,  and  the  insurers  will  be  relieved  of  responsi- 
bility. Otherwise,  they  will  be  answerable  for  the  loss 
of  the  vessel. 

Fire. — ^Loss  by  fire  may  be  insured  against  in  a 
policy  of  marine  insurance  (56  Pa.,  256).  But  the 
insurer  will  be  held  liable  only  when  the  fire  is  caused 
by  something  extraordinary  and  not  belonging  to  the 
inherent  qualities  of  the  thing  which  takes  fire.  Thus, 
an  insurer  would  be  liable,  if  a  crew  burned  a  vessel 
and  cargo  to  prevent  its  falling  into  the  hands  of  the 
enemy ;  but  the  insurer  would  not  be  liable  if  the  cargo 
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consisted  of  hemp  in  a  state  of  effervescence  which 
generated  fire  and  consumed  it  (*  3  Camp.,  133). 

The  insurer  is  liable  not  only  for  the  direct  and 
immediate  consequence  of  fire.  He  is  liable  for  the 
loss  or  injury  which  is  the  natural  and  proximate  effect 
of  the  fire.  Thus,  the  insurer  is  liable  for  goods  dam- 
aged by  throwing  water  to  extinguish  the  fire  (4  Pa., 
470). 

Piracy  and  Theft. — If  a  vessel  or  cargo  be 
taken  by  force  from  without,  the  insurer,  generally, 
will  be  liable  for  the  loss.  So,  also,  unless  there  be  a 
stipulation  limiting  the  risk  to  "assailing  thieves,"  the 
insurer  will  be  liable  for  all  losses  whether  resulting 
from  force  or  stealth  by  the  crew  or  strangers  (5  Paige, 
N.  Y.,  283;  see  43  Pa.,  491,  and  i  Binn.,  47). 

Barratry. — Barratry  is  any  trick,  cheat,  or  fraud, 
or  any  crime  or  wilful  breach  of  law  committed  by  the 
master  or  mariner,  in  his  capacity  as  such,  to  the  preju- 
dice of  the  owner  of  the  vessel  (2  Binn.,  580,  and 
I  Yeates,  114).    There  are  two  essentials  of  barratry. 

First,  It  must  be  committed  against  the  owner. 
Hence,  if  the  master  is  the  sole  owner,  he  can 
not  commit  barratry  against  other  parties  in  interest 
as  shippers  of  goods  (16  Mass.,  336,  and  i  Binn.,  321). 
But  a  captain  who  is  part  owner  may  commit  barratry 
against  his  other  part  owners.  It  is  not  necessary  that 
the  barratrous  act  be  done  with  an  intention  hostile 
to  the  owner.  Thus,  gross  and  extreme  negligence 
may  be  barratrous,  even  though  there  be  no  intention 
to  injure  any  person  (6  Mass.,  117,  4  Dall.,  298  U.  S., 
and  see  i  Yeates,  114). 


*This  English  case  is  cited  because  it  is  a  leading  case  on  and  so 
jr€L\  illustrates  the  principle  stated. 
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Second,  But  it  is  necessary  that  the  loss  resulting 
from  barratry  must  actually  happen  during  the  continu- 
ance of  the  voyage.  Barratry  can  not  be  committed 
after  the  vessel  has  been  moored  safely  for  hours  at  the 
port  of  destination  (3  Kent's  Com.,  305). 

Capture,  Arrest  and  Detention. — This  provision 
applies  not  only  to  captures,  arrests,  or  detentions  by 
public  enemies,  or  by  foreign  belligerent  powers 
(43  Pa,.  491),  but  also  to  those  by  the  very  govern- 
ment of  which  the  insured  is  himself  a  subject,  unless 
the  capture,  arrest  or  detention  be  for  a  breach  of  the 
law  by  the  insured. 

Losses  not  Covered. — In  General, — As  stated 
before,  the  insurer  indemnifies  against  only  the  extra- 
ordinary perils  of  the  sea,  and  not  against  those  usual 
perils  to  which  every  boat  is  exposed.  Hence,  the 
insurer  is  not  liable  for  those  losses  which  result  from 
the  ordinary  employment  of  the  ship,  its  wear  and  tear 
or  natural  decay,  nor  is  the  insurer  liable  for  a  loss 
which  is  caused  by  the  inherent  weakness  or  quality  of 
the  thing  lost,  as  the  loss  of  rotten  rigging,  or  the  loss 
of  a  cargo  or  vessel  by  spontaneous  combustion. 

Memorandum. — ^The  insurer  may  also  limit  his 
liability  on  certain  enumerated  articles  by  introducing 
into  the  policy  a  stipulation,  by  way  of  memorandum, 
that  he  will  not  be  liable  on  same  for  the  whole  loss, 
or  that  he  will  not  be  liable  on  others  unless  the  loss  be 
greater  than  a  certain  percentage  (38  Pa.,  176).  This 
stipulation  is  used  in  case  of  perishable  goods,  and 
applies  only  where  the  loss  is  partial  (38  Pa.,  176,  and 
23  Pa.,  262) .  Its  purpose  is  to  guard  against  a  liability 
for  injuries  which  may  not  arise  from  maritime  peril, 
because  the  goods  are  themselves  perishable. 
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Prior,  Double,  and  Reinsurance. — Prior, — 
There  is  a  clause  in  most  marine  policies  of  insurance 
to  the  effect  that  the  insurer  shall  be  liable  only  for  so 
much  of  the  property  as  is  not  covered  by  a  prior  insur- 
ance. Under  such  a  policy  a  subsequent  policy  covers  only 
what  the  prior  one  leaves  and  does  not  begin  to  take 
effect  until  the  prior  policy  is  exhausted.  Of  course, 
the  amount  of  premium  paid  for  the  prior  insurance  is 
also  deducted.  If  the  prior  policy  cover  the  full  amount 
of  all  the  property  lost,  a  subsequent  policy  will  be 
suspended.  Where  there  are  several  policies  none  of 
which  are  prior,  each  is  responsible  for  the  whole  risk. 
The  insured  may  elect  which  one  he  will  hold  for  the 
risk.  The  one  held  may,  however,  compel  the  others 
to  contribute  their  proportionate  shares  of  their 
respective  risks  (4  Yeates,  161). 

Double. — ^Double  insurance  Is  where  two  policies  of 
insurance  exist  at  the  same  time,  for  the  benefit  of  the 
same  person,  on  the  same  property  interest,  and  for  the 
same  entire  risk  (4  Dall.,  348,  49  Pa.,  14,  and  see  54 
Pa.,  277).  These  different  policies  may  be  taken  out 
simultaneously  or  successively,  but  they  must  be  a  risk 
on  the  same  property  at  the  same  time  (5  S.  &  R.,  479, 
146  Pa.,  561,  and  183  Pa.,  366).  So,  also,  the  total 
sum  of  insurance  of  the  several  amounts  of  the  two 
policies  must  exceed  the  whole  value  of  the  property 
insured,  or  there  is  no  double  insurance  (4  Binn.,  529, 
49  Pa.,  14).  Nor  is  there  double  insurance  as  to  any 
particular  one  of  the  policies,  when  the  two  policies 
insure  the  same  property,  but  one  of  them  covers  other 
property  also,  without  specifying  how  much  of  the 
Insurance  applies  to  each  property  (146  Pa.,  561,  and 
78  Pa.,  19). 
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Where  loss  occurs  of  property  insured  by  double 
policies,  the  insured  can  not  recover  on  both  policies, 
for  the  several  policies  are  considered  as  one  and  the 
several  insurers  are  liable  pro  rata  (49  Pa.,  14).  He 
can  recover  only  the  actual  loss  suffered,  and  each 
insurer  must  contribute  his  proportionate  share.  If 
one  insurer  pay  the  whole  loss,  he  will  have  a  right  to 
enforce  contribution  from  the  other  insurers  (4  Dall., 
348,  and  146  Pa.,  561). 

It  has  been  said  that  there  can  be  no  apportionment 
of  insurance  among  different  insurers  when  there  is  a 
double  insurance  upon  property,  and  the  total  loss 
exceeds  in  amount  the  total  insurance  (see  106  Pa., 
28).  Double  insurance  in  its  technical  sense  means 
over  insurance,  or  insurance  to  an  amount  in  excess 
of  the  value  of  the  property  insured.  It  is,  there- 
fore, an  evident  contradiction  of  terms  to  speak 
of  a  total  loss  as  exceeding  the  total  amount  of 
double  insurance.  It  would  simplify  matters  to 
state  the  general  proposition  that,  in  the  absence 
of  express  conditions  to  the  contrary,  the  right  of  con- 
tribution exists  between  the  several  insurers  in  all  cases 
of  double  insurance ;  but  that  each  insurer  of  the  same 
property  must  pay  in  full  the  amount  for  which  he  is 
individually  liable  where  a  case  of  double  insurance  is 
not  presented  (106  Pa.,  28,  146  Pa.,  561,  and  78  Pa., 
19).  As  indicated,  a  case  of  double  insurance  may  not 
be  presented  where  (a)  the  same  property  is  not 
insured  for  the  same  risk  (4  Binn.,  529)  ;  or  (b)  where 
the  two  policies  insure  the  same  property,  but  one  of 
them  also  covers  other  property  (146  Pa.,  561);  or 
(c)  where  the  total  loss  exceeds  in  amount  the  total 
insurance  (106  Pa.,  28). 
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Reinsurance. — ^As  indicated  in  another  page,  insur- 
ance is  an  insurable  interest  (page  639).  Hence, 
a  person  or  company  which  has  insured  property  may 
obtain  insurance  for  its  own  indemnity  on  the  property 
which  he  or  it  has  in  the  first  instance  insured.  This  is 
called  reinsurance.  The  party  that  reinsures  may  place 
the  risk  at  the  same,  or  at  a  less,  or  higher  premium 
than  the  original  cost  (see  23  Pa.,  250). 

Total  Loss  and  Abandonment. — Total  Loss. — 
A  totalloss  is  such  as  entitles  the  insured  to  recover 
from  the  insurer  the  full  amount  of  the  policy.  This 
total  loss  may  be  either  (a)  absolute  or  (b)  con- 
structive. 

Absolute  Total  Loss. — ^An  absolute  total  loss  of  a 
vessel  occurs  whenever  the  subject  insured  is  totally 
annihilated  by  perils  insured  against,  or  which  is  dam- 
aged to  such  an  extent  that  it  can  not  be  repaired  with- 
out the  expense  exceeding  its  value  (11  S.  &  R.,  61); 
or  which  is  wholly  lost  to  its  owner  by  capture, 
seizure,  or  detention  (4  Binn.,  445,  and  4  Dall.,  447)  ; 
or  which  is  lost  to  its  owner  by  a.  proper  sale  made  by 
a  master  in  consequence  of  loss  by  perils  insured 
against  (see  i  Dall.,  10,  and  9  Pa.,  390). 

There  is  an  absolute  total  loss  of  the  cargo  when  it 
is  totally  annihilated  by  perils  insured  against,  or  when 
they  are  damaged  to  such  an  extent  as  to  make  them 
worthless  (9  S.  &  R.,  115),  or  when  the  voyage  for 
any  reason  can  not  be  completed,  or  when  the  goods 
are  lost  to  the  owner  by  capture,  seizure,  or  detention 
(4  Binn.,  445). 

There  is  an  absolute  loss  of  the  freight  when  th^ 
vessel  is  so  damaged  by  perils  insured  against  V]?{  t 
can  not  earn  the  freight  save  at  an  expense  exceeding 
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the  freight  agreed  upon  (3  Whart.,  473).  So  when 
the  ship  is  so  damaged  that  it  is  sold  in  good  faith  and 
justifiably  by  the  master,  there  is  an  actual  total  loss 
of  the  freight  (5  Binn.,  525). 

Constructive  Total  Loss. — ^A  constructive  total 
loss  of  the  vessel  is  where  there  is  a  forcible  disposses- 
sion or  ouster  of  the  owner,  as  in  the  case  of  capture 
(4  Dall.,  421)  ;  where  there  is  a  restraint  or  detention 
which  deprives  the  owner  of  the  free  use  of  the  vessel, 
as  in  the  case  of  embargoes  or  a  blockade  (6  T.  R., 
413) ;  where  there  is  a  present  loss  of  the  use  of  the 
vessel,  as  in  the  case  of  submersion  (9  Allen,  Mass., 
217) ;  where  there  is  a  total  loss  of  the  vessel  for  the 
voyage,  as  in  the  case  of  shipwreck  (119  Mass.,  592, 
and  3  S.  &  R.,  25)  ;  and  last  where  the  cost  of  repairs 
exceeds  one-half  the  value  of  the  vessel  (5  S.  &  R., 
501,  and  3  S.  &  R.,  25).  But  in  no  case  can  there  be  a 
constructive  total  loss,  unless  there  be  an  actual  aban- 
donment of  the  vessel  or  cargo  (9  Pa.,  390,  and 
4  Binn.,  445-469). 

A  constructive  total  loss  of  the  cargo  takes  place 
when  it  is  changed  into  something  of  a  different 
species,  or  when  there  is  a  partial  loss  of  the  cargo  and 
the  part  saved  is  less  than  half  the  full  value,  or  when 
there  is  a  loss  of  the  voyage  and  the  cargo  is  perish- 
able. There  is  a  constructive  total  loss  of  the  freight 
when  there  is  a  constructive  total  loss  of  the  vessel 
(5  Binn.,  525),  or  the  cargo,  or  where  the  cargo  can 
not  be  carried  to  its  destination  without  an  expense 
greater  than  the  value  of  the  cargo. 

Abandonment. — ^An  abandonment  is  where  the 
insured  transfers  to  the  insurer  all  the  advantages  of 
ownership  in  the  thing  insured    (38  Pa.,  176,  and 
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I  Dall.,  11).  When  an  absolute  or  constructive 
total  loss  of  the  vessel,  cargo,  or  freight  occurs,  such 
vessel,  cargo,  or  freight  may  be  abandoned  to  the 
insurer  or  insurers.  But  the  mere  taking  of  a  vessel 
for  the  purpose  of  exercising  a  right  of  search  will  not 
justify  abandonment  (4  Dall.,  446),  nor  will  the 
breaking  up  of  a  voyage,  the  completion  of  which  is 
not  insured  against  (5  S.  &  R.,  501). 

IVhen  an  Abandonment  Must  be  Made. — ^There 
can  be  no  abandonment  of  a  vessel  (3  S.  &  R.,  25) 
or  cargo  (38  Pa.,  176)  unless  the  damage  to  either 
equals  or  is  greater  than  fifty  per  cent,  of  the  value  of 
the  property.  An  abandonment  is  necessary  in  all  cases 
of  a  partial  loss  of  the  property  and  the  insured  wishes 
to  recover  for  a  total  loss  ( i  Yeates,  464).  The  aban- 
donment must  be  made  within  a  reasonable  time  after 
receiving  notice  of  the  loss.  What  is  a  reasonable  time 
depends  upon  the  relative  situation  of  the  parties  and  the 
circumstances  of  each  particular  case  (4  Dall.,  272,  and 
3  Yeates,  27).  A  delay  of  two  months  in  asserting 
an  abandonment  has  been  held  reasonable  (2  Brown, 
80).  Captured  or  seized  property  may  be  abandoned 
at  any  time  before  the  property  is  restored  (4  Binn., 

445)- 

Notice  of  Abandonment . — ^While  notice  of  this 
abandonment  may  not  be  necessary  in  the  case  of  an 
absolute  total  loss,  yet  it  is  absolutely  essential  to 
enable  the  insured  to  recover  for  a  constructive  total 
loss  (9  Pa.,  390).  This  notice  must  be  given  as  soon 
as  the  insured  has  sufficient  information  to  enable  him 
to  elect  whether  to  repair  or  abandon  (4  Dall.,  272; 
see  also  i  S.  &  R.,  281).  The  notice  must  not  be  in 
any  particular  form.     It  may  be  given  by  any  one 
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interested  in  the  property  insured,  and  to  the  insurer 
or  the  authorized  agent  of  the  insurer  who  effected  the 
insurance  (3  Yeates,  375).  Of  course,  the  notice  after 
it  is  given  to  the  insurer  may  be  waived  by  any  acts 
of  the  insured  which  are  inconsistent  with  an  abandon- 
ment of  ownership  (5  S.  &  R.,  113). 

Effect  of  Abandonment. — ^The  effect  of  aban- 
donment is  to  vest  in  the  insured  the  absolute  owner- 
ship of.  what  remains  of  the  subject  insured  (69  Pa., 
496).  An  insurer  has  his  choice  of  three  courses  to 
pursue  when  a  vessel  or  cargo  is  abandoned  to  him. 
First,  He  may  accept  the  abandonment  and  pay  the 
total  loss.  Second,  He  may  refuse  to  accept  and  con- 
test the  owner's  right  to  abandon.  Third,  He  may 
elect  to  repair  the  vessel  and  thus  avoid  paying  a  total 
loss  (4  Binn.,  386). 

Partial  Loss. — ^A  partial  loss  is  simply  a  loss  of 
a  part,  and  not  of  the  whole.  The  general  rule  is  that 
where  a  partial  loss  of  a  cargo  occurs,  the  insured 
has  a  right  to  be  indemnified  in  proportion  to  the  whole 
amount  of  insurance.  Thus,  a  cargo  worth  ten 
thousand  dollars  is  insured  for  five  thousand  or  just 
one-half  the  value  of  the  cargo.  If  a  partial  loss  of  the 
cargo  should  amount  to  two  thousand  dollars,  the 
insurer  would,  under  his  policy,  be  compelled  to  pay 
to  the  insured  just  one-half  of  the  amount  of  the  loss, 
or  one  thousand  dollars.  But  if  the  partial  loss  should 
be  to  the  vessel,  the  rule  is  otherwise.  In  this  case, 
where  the  timbers  or  other  materials  of  a  damaged 
vessel  are  replaced  by  new,  the  insured  must  himself 
bear  one-third  of  the  expense  of  the  labor  and  materials 
for  repairs.  Hence,  the  rule  that  the  insured  has  a 
right  to  be  indemnified  for  the  partial  loss  of  a  vessel 


Digitized  by  VjOOQIC 


MARINE   INSURANCE  655 

in  proportion  to  the  whole  amount  of  insurance,  less 
one-third  of  the  actual  cost  of  repairs.  There  is  no 
difference  between  new  and  old  vessels  in  this  respect. 

A  partial  loss  of  freight  occurs  when,  after  a  par- 
tial voyage,  it  is  necessary  to  hire  another  vessel  to 
carry  the  cargo  to  the  port  of  destination  in  order  to 
earn  the  freight.  Where  this  occurs,  the  loss  is  com- 
puted by  deducting  from  the  gross  freight  the  expense 
of  forwarding  the  cargo  by  the  second  vessel  (see 
Joyce's  Ins.,  Sees.  164,  1617,  3088,  3454). 

General  Average. — ^The  rule  of  general  average 
is  this — that  where  many  interests  or  properties  are  in 
peril,  and  one  or  more  of  them  is  wholly  or  partially 
sacrificed  for  the  purpose  of  saving  the  rest,  all  that 
is  thereby  saved  must  contribute  toward  indemnifying 
the  owner  of  that  which  was  sacrificed  (25  Pa.,  366). 
This  rule  does  not  mean  that  the  owner  of  the  sacrificed 
property  is  to  be  indemnified  in  full,  for  then  he  would 
be  better  off  than  those  who  contribute.  He  would 
gain  by  the  fact  that,  in  a  common  peril,  his  property 
was  selected  to  be  made  the  price  of  the  common  safety. 
The  purpose  of  general  average  is  to  see  that  the 
owners  of  the  goods  sacrificed  and  of  those  saved  suffer 
a  like  loss.  Thus,  a  ship  and  cargo  are  valued  at  one 
hundred  thousand  dollars.  Goods  to  the  value  of 
twenty  thousand  dollars  are  thrown  overboard  to  save 
the  vessel  and  remaining  cargo.  The  loss  is  one-fifth 
of  the  whole  value,  hence  each  owner  must  contribute 
one-fifth  part  of  the  value  of  what  the  sacrifice  has 
saved.  The  total  of  these  contributions  will  amount  to 
sixteen  thousand  dollars,  hence  the  owner  of  the  sacri- 
ficed goods  will,  like  the  owners  of  the  saved  goods, 
have  lost  one-fifth  part. 
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Essentials  of  General  Average. — There  are  three 
essentials  of  a  general  average  (25  Pa.,  366) — First, 
There  must  be  a  common  peril  impending  at  the  time 
the  sacrifice  is  made,  as  a  storm,  or  shipwreck,  or  the 
loss  of  fuel  or  masts. 

Second,  The  sacrifice  of  the  property  must  be  made 
voluntarily  and  for  the  purpose  and  with  the  intention 
of  saving  other  property  (11  S.  &  R.,  61).  Hence, 
there  can  be  no  general  average  unless  there  is  certainty 
of  destruction.  Masts  and  sails  are  not  subjects  of 
general  average  when  they  are  destroyed  in  consequence 
of  carrying  an  unusual  press  of  canvas.  They  only 
become  so  when  they  are  cut  away  and  abandoned  for 
the  preservation  of  the  ship. 

Third,  The  voluntary  sacrifice  must  actually  have 
saved  the  vessel  and  cargo.  There  is  one  well  recog- 
nized exception  to  this  last  essential.  Where  a  vessel  is 
run  ashore  with  a  view  of  preserving,  as  far  as  possible, 
both  ship  and  cargo,  and  in  consequence  thereof  is  lost, 
the  loss  must  be  repaired  by  a  general  average  (2  S.  & 
R.,  228,  236  note). 

What  Goods  Contribute. — ^The  general  rule  is 
that  all  merchandise,  for  which  freight  is  paid,  of 
whatever  kind  or  to  whomsoever  belonging,  con- 
tributes to  the  general  average  (4  Dall.,  274,  and 
4  Wh.,  301).  Gk)ods  belonging  to  the  government 
must  contribute.  Goods  in  the  form  of  bullion 
and  jewels  must  contribute,  if  they  are  in  the  nature 
of  merchandise. 

"*  What  Goods  are  Exempt. — ^In  general,  goods 
which  do  not  pay  freight  are  exempt  from  con- 
tribution. Thus,  wearing  apparel,  jewels,  or  other 
things  taken  on  board  for  private  use  and  not  as  mer- 
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chandise  for  transportation  do  not  contribute  in  a  case 
of  general  average. 

Payment  of  General  Average, — ^The  contribution 
of  general  average  must  be  paid  by  the  owner  of  the 
saved  goods,  or  by  the  insurer  of  the  cargo  or  vessel 
who  promises  to  indemnify  such  owner  against  any 
maritime  loss.  In  case  the  owner  has  no  insurance  and 
refuses  to  pay,  the  captain  of  the  vessel  may  hold  the 
goods  saved  until  the  amount  of  contribution  is  paid. 

There  are  three  qualifications  of  the  general  rule  that 
the  insurer  is  liable  for  a  loss  occasioned  by  a  contribu- 
tion to  a  general  average.  First,  The  insurer  is  liable 
and  must  pay  only  where  he  has  insured  the  very  thing 
or  interest  which  is  called  upon  to  contribute  to  the 
average  loss.  Second,  The  insurer  is  responsible  only 
where  he  has  insured  against  the  very  peril  or  cause  of 
loss  which  made  the  sacrifice  necessary.  Third,  The 
liability  of  the  insurer  is  to  the  owner  of  the  goods 
charged  with  general  average,  who  is  personally  liable 
for  his  contribution  (3  Binn.,  295). 

Causes  for  Avoiding  a  Policy. — The  causes  for 
avoiding  a  policy  may  be  considered  under  the  general 
heads  of  (a)  Warranties,  (b)  Misrepresentation,  (c) 
Concealment,  (d)  Deviation,  and  (e)  Illegality. 

Warranties. — A  warranty  is  a  stipulation  or 
agreement  that  a  certain  thing  shall  be  or  shall  not  be. 
There  are  two  kinds  of  warranties — (a)  Express  and 
(b)  Implied. 

Express  Warranty, — An  express  warranty  is  a 
stipulation  or  agreement  inserted  in  the  policy  alleging 
the  existence  of  some  fact  or  state  of  things  or  promis- 
ing the  performance  of  future  acts.  Since  an  express 
warranty,  in  a  policy  of  marine  insurance,  is  the  result 
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of  express  agreement,  it  must  be  strictly  and  exactly 
complied  with.  Any  failure  to  perform  its  express  stip- 
ulations will  invalidate  the  policy  from  the  very  begin- 
ning (2  Yeates,  440).  It  has  been  stated  that  an 
express  warranty  must  be  inserted  in  the  policy.  This 
is  not  strictly  true.  A  warranty  is  equally  effectual  if 
written  upon  a  separate  paper,  but  referred  to  in  the 
policy  itself  as  a  warranty.  The  warranty  need  not  use 
the  word  "warrant."  It  is  enough  if  the  intention  to 
warrant  appears  (2  Binn.,  363). 

The  usual  cases  of  express  warranties  relate  (a) 
to  the  ownership  of  the  vessel,  (b)  to  the  time  of  sail- 
ing, (c)  to  the  seaworthiness  of  the  vessel,  (d)  to  the 
convoy  of  the  vessel,  (e)  to  neutrality,  and  (f)  against 
illicit  and  contraband  trade. 

Where  the  ownership  of  the  vessel  is  warranted, 
it  is  broken,  of  course,  where  ownership  is  in  the 
name  of  another.  Where  a  ship  is  warranted  to 
sail  at  a  specified  time,  it  must  be  in  complete 
readiness  to  perform  the  voyage  according  to  its 
usual  course,  and  must  set  forward  with  the  bona  fide 
intention  to  pursue  the  voyage.  Where  the  ship 
is  warranted  to  be  seaworthy  and  safe  on  a  g^ven  day, 
a  survey  of  the  vessel  must  show  that  it  is  safe  at  any 
time  during  that  day  (3  T.  R.,  360).  A  warranty 
to  sail  with  convoy  will  be  complied  with  only  where 
the  vessel  sails  with  a  legally  appointed  convoy  for 
the  whole  voyage  insured.  It  is  needless  to  add  that 
this  warranty  is  in  modem  times  seldom  introduced 
into  tTie  policy.  A  warranty  of  neutrality  requires 
that  the  vessel  or  cargo  be  the  property  of  a  citizen 
of  a  neutral  country,  and  navigated  in  accordance  with 
its  laws  ( 2  S.  &  R.,  1 19) .    A  failure  to  carry  the  proper 
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documents  to  prove  the  vessel's  neutrality  will  consti- 
tute a  breach  of  the  warranty  (5  Binn.,  464).  A  war- 
ranty against  illicit  and  contraband  trade  is,  of  course, 
broken  where  the  vessel  engages  in  such  trade. 

Implied  Warranty, — An  implied  warranty  is  that 
assurance  of  a  fact  which,  in  the  absence  of  express 
agreement,  the  law  will  imply  from  the  nature  of  the 
transaction.  The  principal  implied  warranty  is  that 
the  vessel  is  seaworthy  (109  Pa.,  432)  and  sound 
(i  Binn.,  592).  This  warranty  is  implied  in  time  as 
well  as  unlimited  policies  (6  Phila.,  15).  It  requires 
that  the  vessel  be  in  a  fit  state  as  to  repairs,  equipment, 
and  crew  to  encounter  the  ordinary  perils  of  the  voyage 
insured.  The  warranty  does  not  require  that  the  vessel 
be  seaworthy  during  the  whole  voyage.  As  a  general 
proposition,  it  is  enough  if  it  is  seaworthy  on  the  com- 
mencement of  the  vo)rage  (3  S.  &  R.,  25),  or  if  it  is 
seaworthy  for  the  first  stage  of  the  voyage  (4  Binn., 
127). 

There  is  also  an  implied  warranty  that  the  cargo 
will  be  stowed  in  the  usual  and  customary  place 
for  storage  (66  N.  Y.,  100).  But  there  is  no  warranty 
implied  of  the  diligence  of  the  carrier  or  of  any  other 
person  than  the  agents  of  the  insured  (31  Pa.,  446). 

Misrepresentation. — ^A  misrepresentation  is  a 
false  statement  of  a  fact  made  in  regard  to  a  pro- 
posed insurance.  The  general  rule  is  that  a  positive 
misrepresentation  to  the  insurer  of  a  material  fact  in 
relation  to  the  risk  or  material  in  the  judgment  of  the 
insurer  will  avoid  the  policy.  The  effect  of  this  rule  is 
the  same  whether  the  misrepresentation  was  made  from 
mistake,  ignorance,  or  accident.  While,  as  a  general 
rule,  the  misrepresentation  must  relate  to  a  material 
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fact  (2  Yeates,  178),  yet  where  it  is  shown  that  the 
misrepresentation  was  made  by  fraudulent  design,  the 
policy  will  be  avoided  without  inquiring  into  the 
materiality  of  the  misrepresentation.  So  the  policy  will 
be  avoided  in  the  case  of  a  fraudulent  misrepresenta- 
tion, even  though  the  loss  arise  from  a  cause  wholly 
unconnected  with  the  misrepresentation. 

Concealment. — ^A  concealment  is  the  suppression, 
at  the  time  of  making  the  contract,  of  a  material  fact 
within  the  knowledge  of  one  party  which  the  other 
has  not  the  means  of  knowing  or  is  not  presumed  to 
know.  The  general  rule  is  that  the  insured  must  com- 
municate every  fact  within  his  knowledge  or  that  of 
agents  whose  duty  it  is  to  inform  him  and  who  have 
an  opportunity  to  do  so,  which  would  lead  a  reasonable 
insurer  to  refuse  the  risk  or  demand  a  higher  premium 
(6  Binn.,  219).  Thus,  there  would  be  sufficient  con- 
cealment to  invalidate  the  policy,  in  withholding  the 
fact  that  property  is  liable  to  seizure  whether  it  was 
made  with  a  fraudulent  intent  or  not.  The  insured, 
however,  is  not  bound,  to  disclose  anything  which  the 
insurer  either  in  fact  knows,  or  is  in  law  presumed  to 
know,  or  which  is  implied  in  the  statement  of  the  risk, 
or  which  is  immaterial  to  the  risk  (3  Yeates,  30). 

Deviation. — A  deviation  is  any  departure  from 
or  change  of  the  risks  insured  against.  While  a  devia- 
tion commonly  refers  to  a  change  in  the  proper  course 
of  the  voyage,  yet  it  may  refer  to  any  change,  however 
slight,  in  the  risk  assumed.  Thus,  if  a  risk  is  to  com- 
mence at  the  port  of  departure,  an  inexcusable  delay  to 
sail  would  be  a  deviation  (*8  Bing.,  79). 


*This  leading:  English  authority  is  cited  in  the  absence  of  an 
illnstrative  Pennsylvania  case. 
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Where  there  is  a  usual  course  which  vessels  take, 
the  master  of  the  insured  vessel  should  follow  this 
course.  Where  there  is  no  well  established  route,  or 
where  there  are  two  or  more  usual  routes,  the  master 
must  go  to  his  destined  port  in  the  most  natural,  direct, 
safe,  and  advantageous  way.  Where  there  is  an  unjusti- 
fiable deviation  from  the  proper  course,  the  insurer  is 
discharged  from  all  losses  which  may  accrue  subse- 
quent to  the  deviation  (32  Pa.,  330,  5  Binn.,  403,  and 
6  Phila.,  16).  The  insurer,  however,  is  not  dis- 
charged from  payment  of  any  losses  which  accrue 
previous  to  the  deviation  (3  Kent's  Com.,  312).  A 
deviation  is  unjustifiable  where  it  is  voluntary  and 
rendered  unnecessary  either  by  the  condition  of  the 
vessel  or  cargo,  or  the  stress  of  weather  (32  Pa.,  330). 
A  mere  intention  to  deviate,  without  an  actual  devia- 
tion, will  not  avoid  a  policy  (30  Pa.,  334). 

Of  course,  if  a  vessel  quits  from  necessity  the  proper 
course,  the  insurer  will  be  liable  (3  Binn.,  457, 
5  Binn.,  403).  But  to  hold  the  insurer  liable  when  a 
justifiable  deviation  takes  place,  the  vessel  must  pursue 
the  new  voyage  in  the  most  direct  course  and  in  the 
shortest  time.  If,  after  a  justifiable  deviation,  the  ves- 
sel should  take  a  circuitous  route,  or  delay  for  an 
unreasonable  length  of  time,  it  will  amount  to  a  devia- 
tion  and  discharge  the  insurer  (4  Dall.,  274). 

Illegality, — ^As  in  all  contracts,  any  illegality  in 
the  voyage  or  trade  insured  will  vitiate  the  policy 
(4  S.  &  R.,  29).  Hence,  seizure  and  condemnation  of 
a  vessel  or  cargo  are  not  enough  to  vitiate  the  policy. 
It  must  be  shown,  in  addition,  that  the  seizure  and 
condemnation  were  the  result  of  engaging  in  trade 
which  was  proved  to  be  illicit  (3  S.  &  R.,  74). 
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IL— FIRE  INSURANCE. 

A. — Definition  and  Nature  of  Fire  Insurance. 
B. — Policy  of  Fire  Insurance. 
C. — Incidents  of  Fire  Insurance. 

Definition  and  Nature  of  Fire  Insurance. 

A  contract  of  fire  insurance  is  a  contract  to  indem- 
nify the  insured  for  loss  or  damage  to  his  property 
occasioned  by  fire  during  a  specific  period.  A  contract 
of  fire  insurance  must  have  all  the  essentials  of  any 
ordinary  contract.  A  policy  of  fire  insurance  can  be 
executed  only  by  companies  incorporated  for  this 
express  purpose  (Act  Feb.,  1870,  P.  L.,  14).  It  can 
not  be  executed  by  an  individual  as  such. 

These  companies  may  be  either  (a)  stock  com- 
panies, (b)  mutual  companies,  or  (c)  stock  and 
mutual.  Stock  companies  are  those  in  which  certain 
persons  own  the  capital  and  take  all  the  profits  by  way 
of  dividends.  Companies  are  mutual  in  which  every 
one  who  is  insured  becomes  thereby  a  member,  and  the 
net  profits  are  divided  among  all  the  members  in  such 
manner  and  proportion  as  the  charter  or  by-laws  of 
the  company  may  direct.  Those  companies  are  stock 
and  mutual  in  which  there  is  a  capital  stock  provided,  as 
a  permanent  guaranty  fund,  over  and  above  the  pre- 
miums received,  and  a  certain  part  of  the  net  profits 
is  paid  by  way  of  dividend  upon  this  fund,  and  the  resi- 
due is  divided  among  the  insured. 

The  PoKcy  of  Fire  Insurance. 

A  policy  of  fire  insurance  is  governed  by  rules  of 
law  similar  to  those  that  relate  to  policies  of  marine 
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insurance.  They  may  be  either  open  or  valued.  The 
parties  to  it  are  called  the  insurer  and  insured. 

Premium. — ^The  consideration  for  the  policy  of  fire 
insurance  is  called  the  premium.  This  premium  should 
be  certain  in  amount,  and  should  be  based  upon  a  pro- 
portionate rate  of  the  value  at  risk  and  the  probabilities 
of  loss  by  fire. 

Risk. — As  has  been  defined,  the  risk  is  the  contin- 
gency upon  the  happening  of  which  the  liability  of  the 
insurer  attaches.  The  contingency  or  event  in  this  case 
is  that  of  damage  or  destruction  by  fire.  The  duration 
of  the  risk  is  limited  by  the  terms  of  the  policy.  The 
risk  commences  as  soon  as  the  policy  is  executed  and 
runs  for  the  term  specified.  A  policy  of  fire  insurance 
is  executed  when  the  offer  of  the  party  seeking  insur- 
ance is  accepted  by  the  party  of  whom  the  insurance  is 
requested,  and  a  policy  delivered  in  accordance  there- 
with. The  date  of  the  policy  is  usually  the  date 
of  the  making  of  the  contract.  The  rule  that  the  risk 
commences  as  soon  as  the  offer  is  accepted  holds,  even 
though  the  premium  be  not  paid,  and  although  the  pol- 
icy be  not  delivered.  Where  the  exact  time  of  expira- 
tion is  not  stated  and  the  policy  is  made  to  run  from 
one  day  certain  to  another,  the  policy  will  be  in  force 
during  the  whole  of  the  last  day  named  (page  645). 

Amount  Insured. — ^The  policy  usually  stipulates 
the  amount  of  insurance.  This  amount  is,  as  a  rule, 
three-fourths  or  two-thirds  of  the  value  of  the  property. 
Where  the  terms  of  the  policy  or  the  by-laws  of  the 
company  limit  the  risk  to  a  certain  proportion  of  the 
value  of  the  property  and  the  property  is  appraised  by 
the  parties  before  insurance,  any  insurance  in  excess  of 
the  limit  to  which  the  insured  agrees  can  not  be  col- 
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lected  by  the  insured  in  case  of  a  total  destruction  by 
fire  (66  Pa.,  22).  Nor  can  any  insurance  be  collected 
under  the  policy,  unless  the  company  was  informed  of 
the  over-insurance  and  waived  the  forfeiture  (48  Pa., 
373).  Thus,  the  insurer  agrees  to  insure  a  property 
valued  at  $4,000  in  a  company  which  limits  its  risks 
to  three- fourths  of  the  value ;  with  this  knowledge  the 
insured  nevertheless  accepts  insurance  to  the  value  of 
$3,500.  In  case  of  the  total  destruction  of  the  prop- 
erty, and  if  the  company  had  not  waived  its  right  of 
forfeiture,  the  insurer  would  not  be  compelled  to  pay 
anything.  It  should  be  added  that  the  appraised  value 
is  conclusive  against  both  parties.  The  insured  will  not 
be  permitted  to  show  that  the  property  is  really  worth 
more  than  $4,000,  nor  can  the  insurer  show  that  it  is 
worth  less  than  this  amount. 

Adjustment  of  Loss. — The  general  rule  of  dam- 
ages in  fire  insurance,  whether  the  loss  be  partial  or 
total,  is  that  the  insurer  is  bound  to  pay  only  so  much 
of  the  sum  insured  as  will  indemnify  the  insured  (May 
on  Insurance,  523,  and  98  Pa.,  451).  The  insured  has 
a  right  to  be  indemnified  not  only  for  loss  by  fire,  but 
also  for  all  losses  that  are  the  immediate  result  of  the 
fire.  Thus,  a  building  insured  for  $1,000  is  partially 
destroyed  by  fire.  The  damage  to  the  property  by  fire 
is  $200  and  by  water  $100.  If  $300  represents  the 
actual  damage,  the  insurer's  right  to  recover  will  be 
limited  to  this  amount  (3  Pa.,  470).  So,  also,  recovery 
may  be  had  for  goods  stolen  during  the  fire  (34  Pa., 
96).  But  if  the  building  insured  for  $1,000  is 
actually  worth  $3,000  and  is  totally  destroyed,  the  com- 
pany can  not  be  held  to  pay  any  more  than  the  sum 
specified  in  the  policy  (i  Woodw.,  346).    Nor  can  the 
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insurer  be  held  for  rents,  gains,  or  profits  which  would 
or  might  have  accrued  had  the  loss  not  occurred 
(5  Pa.,  183,  and  122  Pa.,  37). 

Of  course,  the  parties  may  make  a  valued  policy  of 
insurance  and  stipulate  that  in  case  of  loss  a  certain 
fixed  sum  shall  be  paid.  In  case  a  loss  occurs  under  a 
valued  policy,  the  sum  expressly  stated  in  the  policy 
will  be  taken  as  conclusive  of  the  value  of  the  loss. 
Insurance  companies  frequently  reserve  the  right  to 
rebuild  or  replace  the  property  destroyed,  as  a  mode  of 
arriving  at  the  amount  of  loss  which  shall  be  paid 
(see  108  Pa.,  474).  This  right,  however,  does  not 
inhere  in  the  nature  of  the  policy,  but  only  exists  where 
there  is  a  special  stipulation  relative  to  it.  The  privi- 
lege to  repair  or  replace  the  property  is  a  reservation 
for  the  benefit  of  the  company,  which  it  may  adopt  or 
reject  as  it  thinks  proper  (37  Pa.,  205,  see  108  Pa., 474). 

When  a  loss  occurs  it  is  the  duty  of  the 
insured  to  convey  to  the  insurer  proof  and  notice  of 
the  loss.  As  a  general  rule,  the  loss  should  be  certified 
to  upon  oath,  and  the  certificate  of  a  magistrate  or 
notary  should  accompany  the  statement  of  loss.  More- 
over, in  making  this  proof  of  claim  for  loss,  care 
should  be  taken  to  comply  strictly  and  literally  with  all 
the  terms  and  conditions  of  the  policy  (3  Kent's  Com., 

376). 

Description  and  Location  of  the  Property. — 
While  the  description  of  the  property  should  be 
accurate,  yet  a  mere  error  does  not  make  the  policy 
inoperative  (6  Robt.,  N.  Y.,  316),  unless  the  insured 
warrant  the  correctness  of  the  description  which  he  has 
given  (57  Pa.,  74).  Of  course,  a  totally  wrong 
description  given  by  the  insured  will  render  the  policy 
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ineffective.  But  where  the  agent  of  an  insurance  com- 
pany, with  a  full  knowledge  of  the  character  of  the 
property,  fills  up  the  application,  the  insured  is  not 
responsible  for  an  erroneous  description  (23  Pa.,  50). 

Likewise,  the  location  of  the  property  should  be 
accurately  stated.  It  is  a  general  rule  that  there  can 
be  no  recovery  where  the  property  at  the  time  of  loss 
was  not  where  the  policy  described  it  as  being  (40  Pa., 
311).  But  this  rule  does  not  prevent  the  removal  of 
goods  by  permission  of  the  insurer.  Where  goods  to 
the  value  of  the  policy  are  removed  by  the  permission 
of  the  insurer,  the  policy  will  attach  in  the  new  loca- 
tion. Of  course,  the  insurer  is  responsible  at  the  first 
location  until  removal  to  the  subsequent  one. 

Assignment  of  the  Policy. — ^A  policy  of  fire 
insurance  is  in  the  nature  of  a  personal  contract 
between  the  insured  and  insurer.  It  is  not  an  insurance 
of  the  specific  thing  without  regard  to  ownership,  but 
is  a  special  agreement  of  indemnity  with  the  insurer 
(4  Pa.,  Super.  Ct.,  104).  In  the  absence  of  assign- 
ment, therefore,  the  grantee  of  the  specific  thing  can 
not  recover  on  the  policy  because  the  insurer  has  no 
contract  with  him  (95  Pa.,  45),  and  the  grantor  can 
not  recover  because  he  has  sustained  no  loss  (4  Pa., 
Super.  Ct.,  104) .  The  insured,  moreover,  can  not  trans- 
fer the  policy  to  any  third  party  without  the  express 
consent  of  the  insurer,  where  there  is  a  stipulation  in 
the  policy  which  requires  the  approval  of  the  company 
(4  Pa.,  Super.  Ct.,  104).  But  the  insurer  may  not 
arbitrarily  consent  to  an  assignment  (176  Pa.,  525). 

If  a  policy  be  assigned  before  the  loss  occurs  with- 
out the  consent  of  the  company  indorsed  thereon,  it  will 
be  void  and  without  effect  (67  Pa.,  373).    But  this  rule 
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does  not  refer  to  an  asignment  of  an  interest  in  a  policy 
of  fire  insurance  after  the  loss  occurs.  An  assignment 
after  the  loss  is  good,  even  though  made  without  the 
knowledge  or  consent  of  the  insurer  and  against  an 
express  stipulation  that  all  assignments  made  either 
before  or  after  the  loss  must  be  expressly  consented  to 
by  the  insurer  (40  Pa.,  289). 

The  approval  of  the  insurer  to  the  assignment  of 
the  policy  must  not,  of  necessity,  be  made  on  the  same 
paper  which  contains  the  policy.  It  may  be  made  on  a 
separate  paper  and  attached  to  the  policy  (44  Pa.,  89). 

This  approval  of  the  insurer  to  the  assignment  of 
the  policy  may  be  waived  by  the  insurer.  Thus,  if  after 
an  assignment  without  the  express  consent  of  the 
insurer,  the  insurer  should  recognize  the  existence  of 
the  assigned  policy  by  demanding  and  receiving  pay- 
ments of  assessments  of  the  assignee  under  it,  all  right 
to  avoid  the  policy  would  thereby  be  waived  and  the 
policy  would  be  enforced  (48  Pa.,  374). 

Incidents  of  Fire  Insurance. 

The  incidents  of  fire  insurance  may  be  considered 
under  the  general  subjects  of  (a)  Perils  Covered,  (b) 
Prior,  Double,  and  Re-insurance,  (c)  and  Causes  lor 
Avoiding  the  Policy. 

Perils  Covered. — In  general,  the  perils  covered 
under  a  policy  of  fire  insurance  are  those  of  fire  and 
the  direct  and  immediate  results  of  fire.  I'here  must 
be  actual  ignition  (4  Mass.,  330).  Hence,  losses 
caused  by  heat  alone  without  ignition  can  not  be 
recovered  (6  Taut.,  426),  nor  can  losses  be  recovered 
caused  by  an  explosion  (11  Pet.  U.  S.,  213;  but  see 
132  Pa.,  580,  and  191  Pa.,  276,  where  fire  followed 
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the  explosion)  or  lightning  (6  Barb.,  N.  Y.,  637)  with- 
out ignition.  The  ignition  may  start  in  any  way, 
except  by  dehberate  and  intentional  act  of  the  insured. 
But  the  unintentional  (3  Pa.  Super.  Ct,  448),  or  neg- 
ligent (58  Pa.,  419)  act  of  the  insured  will  not  avoid 
the  policy  unless  the  negligence  amount  to  fraud  or  is 
gross  (191  Pa.,  276,  and  190  Pa.,  536). 

The  usual,  direct,  and  immediate  results  of  fire  which 
are  perils  covered  by  the  policy  are  (a)  the  destruction 
of  buildings  to  prevent  the  spread  of  the  conflagration 
(3  Phila.,  323),  (b)  damage  by  water  in  extinguish- 
ing the  fire  (3  Pa.,  470),  (c)  damage  by  removal  of 
the  goods,  and  (d)  the  loss  of  the  goods  by  theft  or 
otherwise  during  the  progress  of  the  fire  (34  Pa.,  96). 

A  common  clause  is  usually  introduced  into  the 
policy  which  limits  the  perils  covered.  This  clause  pro- 
vides that  the  insurer  shall  not  be  liable  for  any  loss 
caused  by  invasion,  insurrection,  riot  (95  Pa.,  89), 
civil  commotion,  or  military  or  usurped  power  (50  Pa., 

340- 

Prior,  Double,  and  Re-insurance. — ^The  gen- 
eral rules  given  under  the  head  of  marine  insurance  are 
applicable  also  to  policies  of  fire  insurance  (page  649). 
Subsequent  insurance  can  not  be  collected  where  the 
policy  requires  that  all  prior  insurance  be  stated  and 
this  is  not  done.  Double  insurance  can  not  be  collected 
under  any  circumstances.  But  it  is  not  double  insur- 
ance where  one  policy  covers  the  building  only  and  a 
subsequent  policy  the  building  and  its  contents.  In 
this  case,  if  the  loss  exceeds  the  amount  insured  by 
both  policies,  recovery  may  be  had  on  each  policy 
(49  Pa.,  14).  The  insurer  who  takes  a  risk  on  a  prop- 
erty may  re-insure  in  another  company. 
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Causes  for  Avoiding  the  Policy. — The  usual 
causes  for  avoiding  the  policy  are  (a)  Breach  of  War- 
ranty, (b)  Misrepresentation,  and  (c)  Concealment  of 
Essential  Facts. 

Warranties. — ^As  a  general  rule  warranties  have 
a  similar  effect  in  policies  of  fire  insurance  as  in  marine 
insurance.  As  has  been  indicated,  a  warranty  is  a  part 
of  the  contract.  It  must  be  distinctly  expressed  and 
written  either  in  the  policy,  or  on  a  paper  attached  to 
the  policy  or  on  a  separate  paper,  referred  to  and 
described  as  a  part  of  the  policy  (May  on  Insurance, 
162).  A  warranty  acts  as  a  condition  precedent,  that 
is,  if  the  warranty  prove  false  or  be  never  performed, 
the  policy  will  never  take  effect. 

Any  statements  made  either  in  the  application  for 
insurance,  or  elsewhere,  with  reference  to  the  insurance 
and  for  the  purpose  of  obtaining  it,  and  which  are  dis- 
tinctly referred  to  in  the  policy  as  conditions  on  which 
the  policy  is  made,  are  regarded  as  positive  warranties. 
The  word  warranty  need  not  be  used.  Any  language 
which  imports  the  same  meaning  is  sufficient. 

Misrepresentation. — A  misrepresentation  differs 
from  a  warranty  in  that  it  is  not  a  part  of  the  policy 
or  of  the  contract  of  insurance.  A  fraudulent  misrepre- 
sentation made  before  and  for  the  purpose  of  making 
the  contract  will  make  such  policy  of  fire  insurance 
void.  So,  also,  a  misrepresentation  made  through  mis- 
take and  in  good  faith  will  avoid  the  policy,  if  it  be 
made  before  the  signing  of  the  contract.  But  the 
misrepresentation  must  be  of  a  material  fact  to  avoid 
the  policy.  The  test  of  materiality  is  this,  would  the 
policy  have  been  entered  into  in  its  present  form  if  the 
false  representation  had  not  been  made. 
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Where  a  representation  is  part  true  and  part  false, 
the  policy  of  insurance  is  void  if  the  contract  is  entire. 
Thus,  A  insures  his  store  for  a  specific  sum  and  also  the 
goods  therein  for  another  sum.  The  goods  belong  to 
B,  but  A  represents  them  as  belonging  to  himself.  He 
gives  one  promissory  note  in  payment  of  both  pre- 
miums. In  case  of  the  loss  of  the  store  and  goods  by 
fire,  the  misrepresentation  as  to  the  ownership  of  the 
goods  would  vitiate  both  policies  (May  on  Insur- 
ance, 199). 

Concealment, — ^Any  concealment  of  facts  material 
to  the  risk  has  the  same  effect  as  the  expression  of  what 
is  false.  But  to  render  the  policy  void,  the  concealment 
must  be  more  than  mere  unintentional  silence  or  inad- 
vertence. It  must  be  a  positive  intentional  omission  to 
state  what  the  applicant  knows,  or  must  be  presumed  to 
know,  ought  to  be  stated  (29  Pa.,  31 ).  As  in  misrepre- 
sentation it  is  a  positive  misstatement,  so  in  conceal- 
ment it  is  a  suppression  of  the  truth  whereby  the 
insurer  is  induced  to  enter  into  a  contract  which  he 
would  not  have  entered  into  had  the  truth  been  known 
to  him. 

It  is  not  necessary  to  state  facts  known  to  the 
insurer  or  which  he  ought  to  know,  or  minor  details 
(14  Pa,,  393,  and  91  Pa.,  520).  It  is  not  necessary  to 
disclose  the  mode  of  heating  or  lighting,  unless  the 
mode  is  unusual  or  the  information  is  asked  (37  Pa., 
293).  In  general,  any  fact  which  is  an  inducement 
or  occasion  for  the  application  of  fire  insurance  ought 
to  be  disclosed  whether  inquired  about  or  not.  Thus, 
threats  to  bum  the  building,  or  any  unusual  facts 
not  open  to  general  observation  should  be  communi- 
cated to  the  insurer. 
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III.— LIFE  INSURANCE. 

A. — Definition  and  Nature  of  Life  Insurance 
B. — ^Application  for  Life  Insurance. 
C. — Policy  of  Life  Insurance. 

Definition  and  Nature  of  Life  Insurance. 

A  contract  of  life  insurance  is  an  agreement  to  pay  a 
certain  sum  of  money  on  the  death  of  a  person,  in  con- 
sideration of  the  payment  of  a  certain  annual  premium 
for  his  life.  The  amount  of  this  premium  is  calculate<l 
according  to  the  probable  duration  of  the  life,  and  is 
constant  and  invariable.  On  the  one  side  the  amount 
of  the  annual  premium  must  uniformly  be  paid,  and  on 
the  other  side  the  sum  to  be  paid  in  the  event  of  death 
must  be  always  ready  to  be  paid  ( io8  Pa.,  6) . 

Life  insurance  is  effected  in  a  manner  similar  to 
marine  and  fire  insurance.  The  risk  is  usually  taken  by 
stock  companies  incorporated  for  this  express  purpose. 
Preparatory  to  assuming  the  risk,  these  companies 
require  that  an  application  be  made.  The  Act  of  May 
II,  1881  (P.  L.,  20)  provides  that  unless  theapplication 
referred  to  in  the  policy  be  attached  to  the  policy, 
it  shall  not  form  a  part  of  the  contract  of  insurance. 
This  act  applies  with  equal  force  to  applications  for 
fire  insurance. 

Application  for  Life  Insurance. 

This  application  contains  a  formal  request  for  insur- 
ance either  on  the  life  of  the  applicant  or  on  the  life 
of  another.  Annexed  to  the  application  are  a  number 
of  questions  which  inquire  with  great  minuteness  and 
detail  into  everything  which  can  affect  the  probability 
of  life.    These  questions  must  be  answered  fully  and 
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with  perfect  good  faith,  for  the  answers  are  held  to 
amount  to  warranties  where  there  is  a  stipulation  in 
the  policy  that  if  the  statements  in  the  application  are 
untrue,  the  policy  shall  be  void  (6  W.  N.  C,  332). 

But  untrue  statements  made  in  good  faith  do  not 
efifect  a  forfeiture  of  the  policy,  unless  the  misrepresen- 
tation or  untrue  statement  relate  to  some  matter  mate- 
rial to  the  risk  (Act  June  28,  1885,  P.  L.,  134,  and  see 
186  Pa.,  629).  What  is  material  to  the  risk  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  (151  Pa.,  16), 
unless  the  matter  is  manifestly  material,  when  it  is  the 
duty  of  the  judge  to  so  charge  (186  Pa.,  527,  and  193 
Pa.,  470).  It  has  been  held  that  every  fact  is  material 
which,  if  disclosed,  would  have  been  a  fair  reason  for 
demanding  a  higher  premium  (21  Pa.,  466).  No  two 
companies  ask  the  same  form  of  questions  and  yet  all 
inquire  concerning  (a)  the  health,  (b)  the  age  and 
marriage,  (c)  the  occupation,  (d)  and  the  habits  of  the 
one  seeking  insurance. 

Health. — The  answer  that  the  "health  is  good" 
means  that  the  one  who  seeks  insurance  is  free  from 
any  conscious  derangement  of  important  organic  func- 
tions, and  is  free  from  any  ailment  that  seriously  affects 
the  general  soundness  and  healthfulness  of  the  system 
( 168  Pa.,  504,  and  191  Pa.,  618) .  Where  the  health  of 
the  party  is  represented  to  be  good  in  the  application,  but 
there  is  a  material  change  in  this  respect  before  the 
consummation  of  the  contract,  such  change  should  be 
made  known  to  the  company.  Any  sickness  with  which 
the  insured  was  afflicted  prior  to  the  insurance  should 
be  communicated  to  the  insurer.  If  such  sickness  is 
not  communicated,  the  question  as  to  whether  or  not 
the  information  was  material  to  the  risk  and  should 
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have  been  stated  is  for  the  jury  to  decide  (i  Phila., 
558,  I  ID  Pa.,  84). 

Age  and  Marriage. — The  fraudulent  misrepre- 
sentation of  the  age  of  an  applicant  for  life  insurance 
will  defeat  the  insurance.  But  pajrment  will  be  made 
on  the  basis  of  the  true  age,  when  the  wrong  age  is 
innocently  given  (Act  June  23,  1885,  P.  L.,  134).  A 
representation  that  the  applicant  is  a  single  man  will 
avoid  a  policy  if  the  applicant  be  married  ( 100  Pa.,  12). 

Occupation. — The  occupation  of  the  applicant 
must  be  correctly  stated.  A  failure  to  do  so  will  avoid 
the  policy  (100  Pa.,  12,  21  Pa.,  466).  Moreover,  it 
is  often  provided  that  the  insured  shall  not  change  his 
occupation  without  the  consent  of  the  company.  If 
the  insured  should  engage  in  another  employment  as 
a  usual  business,  without  the  consent  of  the  insurer, 
the  policy  may  be  avoided  (69  Pa.,  43). 

Habits. — The  concealment  of  any  pernicious  habit 
which  would  obviously  tend  to  shorten  life  will  vitiate 
the  policy.  Thus,  if  an  applicant  who  is  addicted  to 
habitual  excessive  indulgence  states  that  he  is  temperate 
in  the  use  of  intoxicating  liquors,  the  policy  may  be 
avoided  (4  Luz.  Reg.,  219).  If  the  insured  was 
a  temperate  man  when  the  policy  of  insurance  was 
granted,  the  fact  that  he  subsequently  contracted  the 
habit  of  excessive  drinking  and  died  of  delirium 
tremens  will  not  prevent  the  beneficiary  from  recover- 
ing. This  rule  of  law  holds  even  though  the  policy  con- 
tains a  declaration  that  the  insured  would  not  contract 
any  pernicious  habit  tending  to  shorten  life  (90  Pa., 
118;  but  see  9  W.  N.  C,  501).  But  the  rule  is  other- 
wise, if  the  insured  warrant  that  he  will  not  contract 
any  pernicious  habit  (9  W.  N.  C,  501). 

43 
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Policy  of  Life  Insurance. 

The  elements 'of  a  policy  of  life  insurance  are  sim- 
ilar to  policies  for  fire  and  marine  insurance.  These 
elements  may  be  outlined  under  the  subjects  of  (a) 
Parties,  (b)  Premiiuns,  (c)  Life  Insured,  (d) 
Assignment  of  Policy,  and  (e)  When  the  Policy  is 
Due. 

Parties. — The  parties  to  a  policy  of  life  insurance 
are  the  (a)  insurer,  (b)  the  insured,  and  (c)  the  bene- 
ficiary. The  insurer  is  the  party  that  obligates  itself 
to  pay  a  certain  amount  to  another  in  the  event  of  the 
death  of  a  certain  named  person.  The  term  insured 
applies  to  two  different  persons.  First,  The  insured 
may  be  the  person  upon  whose  death  the  amount  of 
insurance  money  must  be  paid.  Second,  The  person 
who  pays  the  premiums  may  be  the  insured. 

The  beneficiary  is  the  person  to  whom  the  insurance 
money  must  be  paid  upon  the  death  of  the  insured. 
The  beneficiary  may  be  any  person  named  by  the 
insured,  if  such  insured  one  pays  the  premiums  and 
assessments  (io8  Pa.,  13).  But  a  beneficiary  without 
an  insurable  interest  who  pays  the  premiums  and 
assessments  (page  675)  can  not  hold  the  proceeds  of 
the  insurance  against  the  estate  of  the  insured  ( 104  Pa., 
74).  All  that  such  a  beneficiary  or  his  assignee 
(22  W.  N.  C,  407)  would  be  entitled  to  as  against  the 
representatives  of  the  estate  of  the  insured  is  the 
amount  which  has  been  advanced  for  expenses  in  the 
form  of  fees  and  premiums  (112  Pa.,  257). 

The  insurer  may  be  any  person  competent  to 
assume  the  risk,  or  any  corporation  authorized  by  law 
to  engage  in  such  business. 

In  the  first  sense  in  which  the  term  insured  is  used 
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above,  any  person  may  become  the  insured  whom  the 
insurer  is  willing  to  accept.  In  the  latter  sense,  no  per- 
son can  become  the  insured  unless  he  has  an  insurable 
interest. 

Insurable  Interest. — One  has  an  insurable  inter- 
est in  the  life  of  another  when  there  is  a  reasonable 
e:q)ectation  of  advantage  or  benefit  from  the  continu- 
ance of  the  life  of  such  other  (113  Pa.,  438,  and  104 
Pa.,  78).  This  expectation  arises  from  the  relations 
of  the  parties.  This  relationship  may  be  either  (a) 
pecuniary,  as  creditor  or  surety  (108  Pa.,  6),  or  (b) 
from  the  ties  of  blood  or  marriage  (81  Pa.,  154),  or 
(c)  contractual  (108  Pa.,  6). 

Pecuniary  Relations. — An  existing  debt  gives 
the  creditor  an  insurable  interest  in  the  life  of 
his  debtor  to  the  amount  of  the  indebtedness  (115  Pa., 
618).  But  there  must  be  no  great  disproportion 
between  the  amoimt  of  the  policy  and  the  debt  secured. 
Where  this  disproportion  is  very  great,  the  courts  will 
declare  the  transaction  a  wager  and  thus  vitiate  the 
policy  (20  W.  N.  C,  123). 

A  creditor  of  a  firm  has  an  insurable  interest  in  the 
life  of  one  of  the  partners  thereof,  even  though  the 
other  partner  may  be  able  to  pay  the  whole  debt  and 
the  estate  of  the  insured  is  solvent  (*  10  Cush.,  Mass., 
282). 

Blood  and  Marriage  Relation. — A  parent  has  an 
insurable  interest  in  the  life  of  his  or  her  child.  So, 
the  relationship  of  parent  and  child  gives  the  child  an 
insurable  interest  in  the  life  of  the  parent  (81  Pa,, 
154).    So,  also,  a  child  has  an  insurable  interest  in  a 


*Thi8  Massachusetts  case  is  cited  because  it  is  a  leading  and 
excellent  illustrative  case  of  tlie  principle  stated. 
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person  who  stands  in  loco  parentis,  as  a  guardian 
(i6i  Pa.,  9).  But  it  has  been  held  that  a  stepson  has 
no  insurable  interest  in  the  life  of  a  stepfather  (122  Pa., 
324).  Nor  has  a  step-grandson  an  insurable  interest  in 
the  life  of  his  step-grandfather  (155  Pa.,  295).  Hus- 
band and  wife  have  each  an  insurable  interest  in  the  life 
of  the  other.  It  has  been  held  that  a  woman  has  an 
insurable  interest  in  the  life  of  her  supposed  husband, 
who  is  not  divorced  from  a  former  wife  and  who  is  the 
father  of  her  children  (32  Pitts.  Law  J.,  326).  A 
sister  may  have  an  insurable  interest  in  the  life  of  her 
brother  (*6  Gray,  Mass.,  396;  see  also  *4  Otto,  U.  S., 
562).  So,  also,  a  brother  has  an  insurable  interest  in 
the  life  of  his  sister,  where  he  supports  his  sister  in  his 
family  under  circumstances  which  tend  to  constitute 
the  relation  of  creditor  and  debtor  (16  W.  N.  C,  188). 

But  a  son-in-law  has  no  insurable  interest  in  the  life 
of  his  mother-in-law  (22  W.  N.  C,  407),  nor  has  an 
uncle  an  insurable  interest  in  the  life  of  his  nephew, 
nor  a  nephew  in  the  life  of  his  uncle  (113  Pa.,  438, 
and  166  Pa.,  617). 

Contractual  Relation. — ^The  existence  of  a  con- 
tractual relation  may  give  an  insurable  interest. 
Thus,  a  surety  on  a  bond  has  an  insurable  interest  in 
the  life  of  his  principal  (108  Pa.,  6).  So,  also,  it 
seems  an  employer,  landlord,  or  partner  has  each  an 
insurable  interest  in  the  lives  of  an  employee,  tenant, 
and  co-partner  respectively. 

Premium. — ^The  premium  is  the  consideration  for 
the  issuing  of  the  policy.  The  amount  of  this  premium 
is  conditioned  on  the  amount  of  insurance,  the  age, 
occupation,    habits,    and    sex  of    the    insured.     The 

*  These  cases  are  died  in  the  absence  of  Pennsylvania  anthoritles. 
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premium,  ordinarily,  must  be  paid  before  the  risk 
attaches.  The  payment  of  the  premium,  delivery  of  the 
policy,  and  subsequent  assumption  of  the  risk  are 
usually  coincident 

Pajrment  of  the  premiums  should  be  made  in 
money  or  promissory  notes.  The  manner  of  payment 
is  immaterial,  in  the  absence  of  any  special  mode  of 
pajrment  being  stipulated.  It  may  be  made  by  actual 
delivery  of  the  money  or  notes  by  person  or  through 
the  agency  of  the  mails.  It  may  be  made  by  any 
person  willing  to  pay.  Care. should  be  taken  to  make 
the  pajrment  to  that  agent  of  the  company  within 
the  scope  of  whose  employment  it  is  to  accept  such 
premiums. 

The  time  of  payment  is  important,  for  most  policies 
stipulate  a  forfeiture  of  all  rights  under  it  upon  default 
of  payment  of  the  premiums  (139  Pa.,  546).  Where  a 
certain  hour  of  a  certain  day  is  fixed  as  the  day  of  pay- 
ment, a  failure  to  pay  on  the  day  and  hour  named  will 
forfeit  the  policy,  even  though  sickness  prevented  the 
insured  from  paying  the  premium  (11  W.  N.  C,  295). 
Where  no  hour  is  fixed,  the  insured  would  have  the 
whole  day— even  to  midnight — within  which  to  pay 
the  premium  (May  on  Insurance,  406-410).  But  a 
policy  can  not  be  forfeited  for  non-payment  of  pre- 
miums where  there  is  no  stipulation  in  the  policy  to 
this  effect  (109  Pa.,  399).  Nor  can  a  policy  be  for- 
feited where  the  insurer  has  in  its  possession  dividends 
belonging  to  the  policy  holder  more  than  enough  to  pay 
the  premiums  (97  Pa.,  15).  The  dividends  already 
earned  must  be  applied  to  the  pajrment  of  the  premiums 
due  (180  Pa.,  360).  But  profits  earned  and  not 
declared  as  dividends  can  not  be  treated  as  funds  in  the 
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hands  of  the  insurer  applicable  to  the  pajrment  of 
premiums  (100  Pa.,  172). 

Waiver  of  Prompt  Payment  of  Premiums. — 
Forfeitures  are  odious  to  the  law,  and  they  will  be 
enforced  only  where  there  is  the  clearest  evidence  that 
such  was  the  intention  of  the  parties.  A  forfeiture 
would  not  be  enforced  if  the  company  in  any  way 
waived  its  right  to  collect  the  premiums  at  the  time 
named.  This  waiver  may  be  made  by  words  or  acts. 
Thus,  it  would  be  a  waiver  if  the  insurer  should  refuse 
to  accept  the  premium  with  the  remark  that  "it  makes 
no  difference,"  or  "let  the  money  lie  and  I'll  draw  for 
it  when  I  want  it."  So,  it  would  be  a  waiver  of  prompt 
payment  if  it  were  the  custom  of  the  insurer  to  accept 
the  premiums  thirty  or  sixty  days  after  due  (61  Pa., 
107,  86  Pa.,  236,  and  97  Pa.,  15).  But  it  is 
not  a  waiver  if  the  habit  of  the  insurer  of 
sending  notices  to  the  insured  of  the  time  when  the 
premiums  fall  due  is  not  kept  up.  The  neglect  of  the 
insured  to  pay  at  the  proper  time  is  at  his  own  peril 
( 103  Pa.,  177).  The  insured  is  under  no  obligation  to 
send  any  notice,  unless  it  expressly  stipulates  to  do  so. 

Life  Insured. — ^The  life  which  is  insured  is  the 
subject-matter  of  the  contract  of  life  insurance.  As 
indicated,  the  premium  to  be  paid  for  insurance  depends 
upon  the  nature  of  and  cirounstances  surrounding  the 
life  insured.  The  insurers  usually  impose  certain 
restrictions  upon  the  life  insured.  The  more  important 
restrictions  relate  to  (a)  travel,  (b)  occupation,  (c) 
habits,  (d)  military  and  naval  service,  (e)  and  manner 
of  death. 

Restriction  on  Travel. — ^A  stipulation  in  the  policy 
which  confines  the  residence  and  travels  of  the  insured 
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to  certain  limits  is  binding  on  the  insured  ( 12  W.  N.  C, 
73).  If  he  should  remove  from  the  prescribed 
limits  without  the  consent  of  the  insurer,  the  policy  may 
be  forfeited  (12  W.  N.  C,  73).  But  this  stipulation 
may  be  waived  by  the  insurer  accepting  premiums 
with  a  knowledge  of  a  departure  from  the  prescribed 
territory  (*  23  Conn.,  244). 

Restriction  on  Occupation. — Certain  trades  and 
occupations  are  usually  restricted  to  the  insured.  Thus, 
he  is  not  permitted  to  engage  in  the  making  of  gun- 
powder or  other  explosives,  or  dangerous  chemicals,  or 
to  become  a  fireman,  or  engineer,  or  miner  without 
paying  to  the  insurer  an  extra  premium  for  the  extra- 
hazardous risk.  Where  there  is  an  express  stipulation 
to  the  contrary,  an  insured  one  can  not  change  his  occu- 
pation without  the  knowledge  and  consent  of  the 
insurer. 

Restrictions  on  Habits. — Some  stipulation  is 
usually  inserted  in  life  policies  regarding  the  habits  of 
the  insured  as  to  temperance.  These  stipulations  will 
be  enforced  and  may  avoid  the  policy  where  they 
amount  to  covenants  or  warranties,  but  will  not  have 
any  effect  where  they  are  simple  declarations  to  the 
effect  that  no  pernicious  habit  will  be  contracted 
(90  Pa:,  118;  see  also  94  Pa.,  89,  and  9  W.  N.  C, 

501). 

Restrictions  as  to  Military  and  Naval  Service. — 
It  is  a  general  condition  of  life  policies  that  the  insured 
shall  not  enter  any  military  or  naval  service  without  the 
consent  of  the  insurer.  A  violation  of  this  restriction 
Mrill  avoid  the  policy. 


*Thi8  Connecticut  case  is  the  leading  authority  on  this  principle 
$nd  is  cited  in  the  absence  of  an  illustrative  Pennsylvania  case. 
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Restrictions  on  Manner  of  Death, — ^The  two  prin- 
cipal restrictions  on  the  manner  of  death  are  (a)  in 
violation  of  law,  and  (b)  by  suicide  or  duel.  In  order 
to  render  the  stipulation  effective  that  the  policy  will 
become  void  upon  the  death  of  the  insured  in  violation 
of  law,  the  insured  must  die  while  engaged  in  the  per- 
petration of  the  unlawful  act  or  as  the  direct  result 
thereof  (*3  Hun.,  N.  Y.,  515).  Thus,  the  policy  would 
be  void  if  the  insured  was  mortally  wounded  while 
committing  a  burglary,  or  was  hanged  as  a  result  of  a 
murder  committed  by  him.  So,  also,  it  would  avoid 
the  policy  if  the  insured  died  from  the  effects  of 
an  illegal  operation,  as  attempted  abortion  (191  Pa., 
207). 

A  stipulation  against  dueling  in  a  policy  will 
vitiate  the  policy  of  one  who  dies  as  a  result  of  this 
barbarous  custom.  But  a  stipulation  against  suicide 
does  not  avoid  the  policy,  where  nothing  is  said  as  to 
the  sanity  or  insanity  of  the  insured  at  the  time  of  the 
suicide,  unless  the^  insured  possessed  sufficient  mental 
capacity  to  form  an  intelligent  intent  to  take  his  own 
life,  and  was  conscious  that  the  act  he  was  about  to 
commit  would  have  that  result  (74  Pa.,  176,  and 
3  Brewst.,  502).  However,  it  has  been  held  that  if 
the  insured  committed  suicide  while  insane,  and  the 
policy  is  silent  as  to  the  sanity  or  insanity  of  the 
insured,  the  company  is  liable,  even  though  he 
intended  to  take  his  life  and  knew  that  death  would 
result  from  his  act  (i  W.  N.  C,  145).  But  no  recovery 
can  be  had  upon  a  policy  of  life  insurance  where  the 
insured  has  killed  himself  while  insane,  if  it  is  a  condi- 


•  This  New  York  case  is  given  in  the  absence  of  a  good  Illustra- 
tive case  in  Pennsylvania. 
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tion  of  the  policy  that  it  shall  be  void  in  case  the  person 
whose  life  is  insured  shall  die  by  suicide,  sane  or  insane 
(J89  Pa.,  341 ;  see  also  i8o  Pa.,  205). 

Assignment  of  the  Policy. — A  policy  of  life 
insurance  may  be  assigned  by  the  person  named  as 
beneficiary.  This  assignment  should  be  made  with  the 
knowledge  and  consent  of  the  insurer,  and  must  be 
made  to  one  who  has  an  insurable  interest  in  the  life 
insured,  either  as  creditor,  surety  or  relative  by  bloo<i 
or  marriage  (122  Pa.,  377;  see  also  112  Pa.,  251). 
The  insured  can  not  assign  the  policy,  unless  he  be  the 
beneficiary  and  also  pay  the  premiums.  He  can  not 
assign  the  policy  to  one  who  has  no  insurable  interest 
even  though  the  assignee  pay  the  premiums  (no  Pa., 
109).  But  the  assignee  of  such  a  wagering  policy  may 
recover  the  amounts  advanced  by  him  to  keep  the  policy 
alive  (no  Pa.,  109,  and  112  Pa.,  251).  Where  an 
assignment  is  made  for  the  purpose  of  securing  a 
creditor,  the  assignee  although  entitled  to  receive  the 
face  value  of  the  policy  can  hold  only  such  amount  as 
is  necessary  for  his  indemnity.  The  legal  representa- 
tives of  the  debtor  will  be  entitled  to  the  balance 
(115  Pa.,  618,  and  no  Pa.,  109). 

The  assignment  may  be  executed  by  writing,  or 
verbal,  if  it  is  not  forbidden  by  the  terms  of  the  policy. 
Actual  delivery  of  the  policy  to  the  assignee  is  not 
essential  to  the  execution  of  an  assignment,  if  a  present 
transfer  was  intended  at  the  same  time  the  policy  was 
issued  (108  Pa.,  6).  But  an  actual  delivery  is  neces- 
sary where  an  actual  gift  of  the  policy  is  intended 
(75  Pa.,  115),  for  no  gift  can  be  made  by  words  in  the 
future  or  present  tense  unaccompanied  by  delivery  (see 
also  108  Pa.,  6  and  in  Pa.,  135). 
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When  the  Policy  is  Due. — ^The  terms  of  the 
policy  determine  when  it  falls  due.  The  amount  of  the 
insurance  is  generally  payable  in  a  certain  time  men- 
tioned in  the  policy  after  the  death  of  the  life  insured. 
This  time  is  usually  sixty  or  ninety  days  after  notice 
and  proof  of  death.  The  notice  and  proof  of  death 
must  be  made  in  strict  compliance  with  the  require- 
ments of  the  policy  which  usually  prescribe,  as  a  con- 
dition precedent  to  recovery,  certain  formalities  and  a 
course  of  procedure.  It  has  been  held  that  recovery 
could  not  be  had  where  the  requirement  was  that  the 
beneficiary  should  forthwith  give  notice  to  the  secre- 
tary, and  should  upon  oath  or  affirmation  deliver  a  par- 
ticular account  of  the  circumstances  connected  with  the 
death;  and  this  formal  notice  was  not  given,  nor  the 
circumstances  connected  with  the  death  stated  under 
oath,  even  though  informal  notice  had  been  given  as 
soon  as  the  death  occurred  (97  Pa.,  15,  and  loi  Pa., 
179,  and  2  Penny.,  398). 


IV.— ACCIDENT  INSURANCE. 

Aside  from  the  general  nature  of  accident  insur- 
ance, little  need  be  added.  The  general  principles  of 
law  relating  to  the  policy  and  incidents  of  other  insur- 
ance apply  with  equal  force  to  accident  insurance  in  so 
far  as  this  special  branch  of  insurance  will  permit. 

Definition  and  Nature  of  Accident  Insurance. 

Accident  insurance  is  an  insurance  against  personal 
injury,  or  loss  of  life  by  accident.  An  accident  has 
been  defined  as  any  unexpected  event  which  happens  as 
by  chance,  or  which  does  not  take  place  according  to  the 
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usual  course  of  things  (69  Pa.,  43).  It  has  also  been 
defined  as  that  which  takes  place  without  one's  fore- 
sight or  expectation  (102  Pa.,  262). 

No  inflexible  rules  can  be  given  to  determine 
whether  or  not  a  given  event  can  be  held  to  be  an  acci- 
dent The  circumstances  surrounding  each  case  can 
alone  determine  whether  or  not  the  injury  or  death  was 
the  result  of  an  accidental  or  natural  event.  Some  of 
the  more  frequent  injuries  which  have  been  held  to 
have  resulted  through  accidental  means  should  be  given. 

Under  the  general  head  of  diseases  caused  by  acci- 
dent may  be  given  strains  caused  by  stooping  or  lifting; 
peritonitis  caused  while  using  a  pitchfork  (69  Pa.,  43)  ; 
hernia  caused  by  a  fall  (2  Bige.  Ins.  Cas.,  649)  or 
other  accidental  injury  (52  Hun.,  255) ;  tetanus 
(65  Fed.  Rep.,  178) ;  blood  poisoning,  or  erysipelas 
(61  Hun.,  N.  Y.,  467)  caused  by  an  accidental  fall  or 
cut;  fever,  Brights'  disease,  or  rupture  of  the  tympaniun 
of  the  ear  resulting  from  an  accidental  injury.  Under 
the  head  of  accident  caused  by  disease  may  be  given  any 
injury  resulting  from  an  attack  of  vertigo  or  fits 
(31  Fed.  Rq).,  322). 

Under  the  head  of  miscellaneous  accidents  may  be 
given  a  death  by  fright  or  drowning  (58  Fed.  Rq)., 
945),  or  asphyxiation  (144  Pa.,  79),  somnambulism, 
poison,  stepping  off  cars  (102  Pa.,  262)  and  the  sting 
of  an  insect  (i  Monaghan,  481).  It  might  be  added 
that  the  policy  usually  prescribes  the  nature  of  the 
accidents  for  which  recovery  may  be  had.  Where  this 
is  done,  there  can  be  no  recovery  for  accidents  of  a 
different  nature  than  those  stipulated. 

Accidents  Usually  Excepted. — ^There  are  cer- 
tain accidents  which  most  policies  except    In  general, 


Digitized  by  VjOOQIC 


684  PRINCIPLES  OF    PENNSYLVANIA   LAW 

where  these  exceptions  are  introduced  into  the  policy 
they  will  be  given  effect,  but  they  will  be  construed  most 
strongly  against  the  insurer  (102  Pa.,  262). 

Voluntary  Exposure  and  Due  Care. — ^There  is  a 
stipulation  in  most  policies  that  no  claim  shall  be  valid 
where  death  or  injury  may  have  happened  in  conse- 
quence of  voluntary  exposure  to  unnecessary  danger  or 
perilous  adventure.  Voluntary  exposure  to  unneces- 
sary danger  means  such  exposure  which  reasonable  and 
ordinary  prudence  would  pronounce  dangerous 
(102  Pa.,  262).  The  insertion  of  this  exception  in  the 
policy  will  prevent  recovery  on  the  policy  when  the 
insured  with  conscious  intent  negligently  exposed  him- 
self. But  where  the  policy  does  not  contain  this  excep- 
tion, and  where  there  is  no  stipulation  for  due  diligence 
on  the  part  of  the  insured,  the  negligence  of  the  insured 
will  not  defeat  an  action  on  the  policy  (161  Mass., 
149).  Due  diligence  on  the  part  of  the  insured  means 
such  care  as  prudent  persons  are  accustomed  habitually 
to  use. 

Accidents  on  or  About  Railroads. — In  most  policies 
there  are  exceptions  against  accidents  which  happen 
while  walking  or  being  on  the  bed  of  a  railroad,  or 
while  riding  on  the  platform  of  or  getting  on  or  off 
a  railroad  car.  These  exceptions  are  intended  to  g^ard 
against  accidents  caused  by  moving  trains,  and  not 
against  all  accidents  which  might  occur  on  the  track. 
Thus,  an  accident  caused  by  the  insured  stepping  off  the 
railroad  train  at  night  would  not  be  included  (102  Pa., 
262).  Nor  would  the  mere  fact  that  the  insured  was 
injured  while  crossing  the  railroad  track  prevent  a 
recovery,  notwithstanding  the  stipulated  exception 
( 1 54  Pa.,  385  ) .    But  if  the  insured  is  killed  while  walk- 
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ing  on  the  roadbed  between  the  tracks,  when  he  might 
have  used  a  sidewalk,  the  exception  applies.  So,  also, 
if  the  insured  is  injured  or  meets  death  while  standing 
or  being  on  the  platform  of,  or  entering  or  leaving  a 
moving  railroad  train,  the  exception  will  prevent 
recovery. 

Non-Compliance  with  Rules  of  Common  Carrier, — 
Where  there  is  a  stipulation  excepting  accidents  which 
happen  when  the  insured  has  failed  to  comply  with 
the  rules  and  regulations  of  the  railroad  or  common 
carrier,  it  must  also  be  shown  that  the  insured  had 
knowledge  of  rules  and  regulations  or  the  stipulation 
will  have  no  effect  and  the  insured  may  recover 
(39  Fed.  Rep.,  321).  Of  course,  if  the  insured  was 
aware  of  the  rules  and  regulations  at  the  time  of  the 
alleged  violation,  there  can  be  no  recovery. 

Disease  and  Medical  Treatment. — Most  accident 
policies  provide  that  injury  or  death  as  a  result 
of  disease  or  medical  treatment  are  excepted  risks  for 
which  no  recovery  can  be  had.  But  this  exception  as 
to  disease  can  not  prevent  recovery  on  a  policy  where 
an  accident  is  the  direct  and  proximate  cause  of  a 
disease  which  results  in  injury  to  or  the  death  of  the 
insured  (69  Pa.,  43).  Nor  can  the  exception  as  to 
medical  treatment  exclude  cases  where  the  treatment 
or  surgical  operation  was  necessary  as  the  natural  con- 
sequence of  an  accidental  injury.  But  the  exception 
would  have  effect  if  one  during  medical  treatment  for 
a  sickness  not  induced  by  accident,  should  take  an  over- 
dose of  medicine  from  the  effects  of  which  he  should 
die. 

Suicide  and  Drunkenness, — ^The  general  rules 
given  under  the  head  of  life  insurance  relative  to  the 
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effect  of  suicide  apply  with  equal  force  in  the  case  of 
accident  insurance.  Where  the  policy  excepts  death  or 
injury  happening  while  the  insured  was  intoxicated,  or 
in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  liquors,  there  can  be  no  recovery  for 
accidental  injury  to  the  insured  while  in  this  condition. 
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NEGOTIABLE  INSTRUMENTS 

I.  Definition  and  Nature  of  a  Negotiable 

Instrument. 
11.  Essentials  of  a  Negotiable  Instrument. 

III.  Kinds  of  Negotiable  Instruments. 

IV.  Incidents  Characteristic  of  Negotiable 

Instruments. 


I.— DEFINITION   AND   NATURE   OP  A 
NEGOTIABLE  INSTRUMENT. 

Definition  of  a  Negotiable  Instrument. 

A  negotiable  instrument  is  that  medium  for  the 
exchange  of  values  made  by  an  individual  on  the 
strength  of  his  ability  to  meet  the  obligation  thus 
created  and  accepted  by  others  on  their  confidence  in 
the  financial  credit  of  such  maker,  and  which  is  as  good 
in  the  hands  of  third  persons  as  in  the  hands  of  the 
original  parties. 

Nature  of  Negotiable  Instruments. 

Negotiable  paper  is  the  great  instrument  of  modem 
commerce.  This  is  because  the  greater  volimie  of  the 
business  of  the  commercial  world  is,  and  must  of  neces- 
sity be  based  on  the  confidence  of  man  in  man.     The 
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making  and  acceptance  of  a  negotiable  instrument  is 
but  the  transfer  of  mutual  confidence. 

Negotiable  paper  is  transferable,  and,  as  a  rule, 
may  pass  from  hand  to  hand  as  fully  and  with  a  similar 
legal  effect  as  the  transfer  of  money.  When  such 
transfer  of  a  negotiable  instrument  is  made,  the  holder 
may  maintain  an  action  upon  it  and  recover  its  value 
in  the  same  manner  and  to  the  same  extent  as  the 
original  holder  might  have  done. 


II.— ESSENTIALS  OP  A  NEGOTIABLE 
INSTRUMENT. 

i 
In  General. 

There  are  nine  essentials  of  valid  negotiable 
paper,  the  absence  of  any  one  of  which  will  destroy 
negotiability  and  make  void  and  without  value  a  bill 
or  note.  First,  There  must  be  competent  parties. 
Second,  There  must  be  a  valid  consideration.  Third, 
The  instrument  must  be  in  writing,  and  signed  by  the 
maker  or  drawer.  Fourth,  It  must  contain  an  uncon- 
ditional promise  or  order.  Fifth,  The  promise  or  order 
must  be  to  pay  a  sum  certain  in  money.  Sixth,  The 
instnunent  must  be  payable  on  demand  or  at  a  fixed  or 
determinable  future  time.  Seventh,  It  must  be  payable 
to  order  or  to  bearer.  Eighth,  Where  the  instrument 
is  addressed  to  a  drawee  he  must  be  named,  or  other- 
wise indicated  therein  with  reasonable  certainty. 
Ninth,  There  must  be  a  delivery  of  the  bill  or  note 
(Act  May  15,  1901,  Sec.  i).  Thus,  all  the  essentials 
of  a  negotiable  instrument  are  in  the  following  ordi- 
nary promissory  note : 
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Philadelphia,  Pa.,  June  i,  1901. 
$1000.00 

Sixty  days  after  date  I  promise  to  pay  to  John 

Doe or  bearer 

One  Thousand Dollars 

For  value  received,  with  interest 

William  Roe. 

Parties. 

The  parties  to  a  negotiable  instrument  may  be 
divided  into  two  general  classes — (a)  the  original  par- 
ties, and  (b)  the  subsequent  parties. 

Original  Parties. — ^The  original  parties  to  a 
negotiable  instrument  are  those  who  are  interested  in  it 
at  the  time  it  is  made.  Thus,  in  the  example  given  of 
a  promissory  note,  William  Roe,  the  promisor,  and 
John  Doe,  the  promisee,  are  the  original  parties  to  it. 

In  a  bill  of  exchange  there  are  three  original  parties, 
(a)  the  drawer,  (b)  the  payee,  and  (c)  the  drawee  or 
acceptor.  Thus,  in  the  following  bill  of  exchange, 
Richard  Roe  is  the  drawer,  John  Doe  is  the  payee,  and 
Robert  Smith  is  the  drawee  or  acceptor. 

Philadelphia,  June  i,  1901. 
$1000.00. 

At  sight  pay  to  John  Doe or  order 

One  Thousand Dollars 

For  value  received. 

Richard  Roe. 
To  Robert  Smith, 

New  York,  N.  F. 

It  will  be  observed  that  Robert  Smith  is  not  a  party 
to  the  bill  of  exchange  until  he  accepts  the  bill  pre- 
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sented  to  him.  Up  to  the  time  of  his  acceptance  the 
bill  of  exchange  simply  means  that  Richard  Roe 
admits  that  he  owes  John  Doe  one  thousand  dollars  and 
that  Robert  Smith  owes  Richard  Roe  a  like  amount 
But  Robert  Smith  by  accepting  the  bill  admits  his 
indebtedness  to  Richard  Roe,  and  consents  to  the 
transfer  of  his  indebtedness  from  Richard  Roe  to  John 
Doe. 

Subsequent  Parties. — ^The  subsequent  parties  to 
a  negotiable  instrument  are  those  into  whose  possession 
it  comes  after  it  has  passed  from  the  ownership  and 
control  of  the  original  parties.  Thus,  since  the  prom- 
issory note  given  as  an  example  is  made  payable  to 
John  Doe,  or  bearer,  it  is  his  right  by  simple  delivery 
to  sell  or  transfer  it  to  Richard  Smith.  But  if  Richard 
Smith  has  no  confidence  in  William  Roe's  financial 
ability,  he  may  refuse  to  accept  it  unless  John  Doe 
indorse  it  and  thus  become  liable  for  its  pa)rment  in 
case  William  Roe  should  not  pay.  If  John  Doe  con- 
sents to  do  this,  he  must  write  his  name  across  the 
back  of  it  and  by  so  doing  becomes  also  the  indorser 
and  a  subsequent  party.  Richard  Smith  thus  becomes 
the  indorsee  and  also  a  subsequent  party. 

In  the  example  given  of  a  bill  of  exchange,  the 
amount  is  payable  to  John  Doe,  or  order.  Hence 
before  it  can  be  sold  or  transferred  to  Richard  Roberts 
there  must  be  an  order  from  John  Doe  to  this  eflfect. 
This  order  is  given  by  simply  writing  his  name  on  the 
back  of  the  bill  and  thus  making  himself  an  indorser 
and  a  subsequent  party. 

Now  Richard  Roberts,  the  indorsee,  may  in  either 
case  sell  or  transfer  the  bill  or  note  to  Isaac  Claudius. 
But  in  making  the  transfer  he  must  write  his  name  on 
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the  back  and  thus  become  in  turn  an  indorser  instead  of 
indorsee.  Isaac  Claudius  becomes  the  new  indorsee, 
who  in  turn  may  sell  or  transfer  the  bill  or  note  to 
another,  and  so  on  until  at  last  some  indorsee  pre- 
sents the  bill  or  note  for  payment.  It  is  evident  that 
the  more  subsequent  parties  there  are  to  a  negotiable 
instrument,  the  more  certain  it  becomes  of  final  pay- 
ment, since  each  subsequent  party  is  a  new  security  for 
the  debt. 

Competency  of  Parties. — ^The  general  rules  of 
law  as  to  the  competency  of  parties  to  make  ordinary 
contracts  apply  in  the  case  of  negotiable  paper  (see 
subject  of  Contracts).  A  person  competent  to  make 
an  ordinary  contract  is  competent  to  become  either  an 
original  or  subsequent  party  to  a  negotiable  instrument. 

Consideration. 

Consideration  as  Between  Original  Par- 
ties.— As  between  the  original  parties,  the  presence  of 
a  consideration  is  essential  to  the  validity  of  every  con- 
tract set  forth  in  a  bill  or  note  (97  Pa.,  361,  and  15  Pa., 
III).  The  consideration  must  be  valuable  whether 
the  contract  be  that  of  the  maker,  indorser,  drawer, 
acceptor,  or  surety.  Except  in  the  case  of  notes  given 
in  aid  of  public  charities  (*6  Pick.,  Mass.,  421),  a 
good  consideration  alone,  as  natural  love  and  affec- 
tion, will  not  support  the  promise  contained  in  a  bill 
or  note  (171  Pa.,  55).  Thus,  a  promissory  note  given 
by  a  father  to  a  son  can  not  be  enforced  as  against  the 
father,  when  the  note  is  given  because  of  natural  love 
and  affection  alone. 


*This  Massachusetts  case  is  cited  in  the  absence  of  a  Pennsylvania 
authority  on  this  evident  exception. 
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Consideration  as  Between  Subsequent  Par- 
ties.— While  as  between  the  original  parties  a  valuable 
consideration  is  essential,  yet  as  to  subsequent  holders 
for  value  the  validity  and  negotiable  character  of  an 
instrument  are  not  affected  by  the  fact  that  it  does  not 
specify  the  value  given,  or  that  any  value  has  been 
given  therefor  (Act  May  15,  1901,  Sec.  6).  Nor 
must  the  instrument  contain  even  the  usual  words, 
"value  received"  (31  Pa.,  506). 

Every  negotiable  instrument  is  deemed  prima  facie 
to  have  been  issued  for  a  valuable  consideration,  and 
every  person  whose  signature  appears  thereon  to  have 
become  a  party  thereto  for  value  (Act  May  15,  1901, 
Sec.  24).  Value  is  any  consideration  sufficient  to 
support  a  simple  contract.  An  antecedent  or  pre-exist- 
ing debt  constitutes  value,  and  is  deemed  such  whether 
the  instrument  is  payable  on  demand  or  at  a  future 
time  (Act  May  15,  1901,  Sec.  25).  Where  value  has 
at  any  time  been  given  for  the  instrument  the  holder 
is  deemed  a  holder  for  value  in  respect  to  all  parties 
who  become  such  prior  to  that  time  (Act  May  15,  1901, 
Sec.  25).  So,  also,  where  the  holder  has  a  lien  on  the 
instrument  arising  either  from  contract  or  by  implica- 
tion of  law,  he  is  deemed  a  holder  for  value  to  the 
extent  of  his  lien  (Act  May  15,  1901,  Sec.  25). 

Effect  of  the  Absence  or  Failure  of  Consid- 
eration.— ^The  consideration  that  appears  on  the  face 
of  a  bill  or  note  can  not  be  attacked  unless  unfairness, 
duress  or  fraud  be  shown  and  conclusively  proved 
(71  Pa.,  315,  and  97  Pa.,  361).  The  absence  of  con- 
sideration to  an  indorser  (Act  May  15,  1901,  Sec.  29) 
does  not  affect  either  the  validity  or  negotiability  of  a 
bill  or  note.     Nor  can  mere  inadequacy  of  considera- 
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tion  be  shown  unless  fraud  be  alleged  (5  W.  &  S.,  445, 
and  5  Pa.,  162). 

The  absence  or  failure  of  consideration  is  a  valid 
defense  to  a  negotiable  instrument  as  between  the 
original  parties,  or  as  against  any  person  not  a  bona 
fide  holder  in  due  course  (7  Watts,  130).  But  the 
absence  or  failure  of  consideration  can  not  be  asserted 
against  a  subsequent  bona  fide  holder  in  due  course 
(Act  May  15,  1901,  Sec.  28,  and  6  S.  &  R.,  537). 

As  against  any  person  not  a  holder  in  due  course, 
the  failure  of  consideration  may  be  either  total  or  par- 
tial. If  the  failure  is  partial  it  renders  that  part  of  the 
negotiable  instrument  void,  which  can  be  apportioned 
to  the  part  of  the  consideration  which  has  failed, 
whether  the  failure  is  an  ascertained  and  liquidated 
amount  or  otherwise  (Act  May  15,  1901,  Sec.  28). 

Effect  of  Illegal  Consideration. — Of  course, 
an  illegal  or  immoral  consideration  as  between  either 
original  or  subsequent  parties  renders  a  negotiable  bill 
or  note  absolutely  void  (Act  May  15,  1901,  Sec.  55; 
1 53  Pa.,  247 ; 68  Pa.,  1 73,  and  112  Pa.,  523 ) .  So  also,  a 
negotiable  note  given  as  consideration  of  a  patent  right 
is  invalid  unless  the  nature  of  the  consideration  clearly 
appears  on  the  face  of  the  note  (Act  May  15,  1901,  Sec. 
6,  and  see  subject  of  Contracts). 

Form  of  Instrument. 

Signature. — While  there  is  no  particular  form 
prescribed  for  a  negotiable  instrument,  yet  the  Act  of 
May  15,  1901  (Sec.  i)  provides  that  it  must  be  in 
writing  and  signed  by  the  maker  or  drawer.  This  does 
not  mean  that  the  bill  or  note  can  not  be  printed  or  that 
it  cannot  be  signed  by  an  agent  of  the  maker  or  drawer. 
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The  signature  may  be  made  by  a  duly  authorized  agent 
*  *  *  and  the  authority  of  the  agent  may  be 
established  as  in  other  cases  of  agency  (Act  May  15, 
1 90 1,  Sec.  19).  When  a  person  signs  an  instrimient 
in  a  representative  capacity  he  is  not  liable  thereon 
unless  (a)  he  was  unauthorized,  or  (b)  did  not  dis- 
close his  principal  (Act  May  15,  1901,  Sees.  20 
and  21). 

When  a  signature  is  forged  or  made  without 
authority  *  *  *  it  is  wholly  inoperative,  and  no 
right  to  retain  the  instrument  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof  against  any 
party  thereto  can  be  acquired  *  *  *  unless  the 
party  against  whom  it  is  sought  to  enforce  such  right 
is  precluded  from  setting  up  the  forgery  or  want  of 
authority  (Act  May  15,  1901,  Sec.  23). 

A  signature  by  "procuration"  operates  as  notice 
that  the  agent  has  but  a  limited  authority  to  sign,  and 
the  principal  is  bound  only  in  case  the  agent  in  so  sign- 
ing acted  within  the  actual  lines  of  his  authority.  (Act 
May  15,  1901,  Sec.  21.) 

Incomplete  Instrument. — ^When  the  instrument 
is  wanting  in  any  material  particular,  the  person  in  pos- 
session thereof  has  a  prima  facie  authority  to  complete 
it  by  filling  up  the  blanks.  And  a  signature  on  a  blank 
paper  delivered  by  the  person  making  the  signature,  in 
order  that  the  paper  may  be  converted  into  a  negotia- 
ble instrument,  operates  as  a  prima  facie  authority  to 
fill  it  up  as  such  for  any  amount.  In  order,  however, 
that  any  such  instrument  when  completed  may  be 
enforced  against  any  person  who  became  a  party 
thereto  prior  to  its  completion,  it  must  be  filled  up 
strictly   in   accord^j;^^  Tfith  the  authority  given,  and 


Digitized  by  VjOOQIC 


ESSENTIALS  OF  A   NEGOTIABLE   INSTRUMENT        69$ 

within  a  reasonable  time.  But  if  any  such  instrument 
after  completion  is  negotiated  to  a  holder  in  due  course, 
it  is  valid  and  effectual  for  all  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly 
in  accordance  with  the  authority  given,  and  within  a 
reasonable  time  (Act  May  15,  1901,  Sec.  14). 

Absolute  Promise  or  Order. 

General  Rule. — ^The  promise  or  order  to  pay 
must  be  simple,  certain,  unconditional,  and  not  subject 
to  any  contingency  (Act  May  15,  1901,  Sec.  i,  and  84 
Pa.,  407).  If  payment  be  made  to  depend  upon  any 
contingency  other  than  the  failure  of  the  personal 
credit  of  the  person  drawing  or  negotiating  the  instru- 
ment, it  will  not  be  negotiable  (3  Pa.,  347 ;  yj  Pa.,  131 ; 
171  Pa.,  615).  Thus,  an  instrument  drawn  upon  a 
bank  and  containing  upon  its  face  the  words,  "Return 
notice  ticket  with  this  order,"  and  "Deposit  book  must 
be  at  b^nk  before  money  can  be  paid,"  is  not  negotia- 
ble (139  Pa.,  52).  So,  also,  a  note  is  non-negotiable 
which  is  made  payable  in  case  a  certain  lease  is 
given  up. 

Contingency  Sure  to  Happen. — ^But  this  general 
rule  applies  only  to  those  contingencies  which  may  or 
may  not  happen.  It  does  not  apply  to  those  contingen- 
cies which  are  sure  to  happen,  though  no  one  can  tell 
when  they  will  happen  (74  Pa.,  13).  Thus,  a  promise 
to  pay  within  a  certain  number  of  days  after  the  maker 
of  the  note  shall  marry  is  not  negotiable.  But  an  instru- 
ment pa)rable  a  certain  time  after  the  death  of  the 
maker  is  negotiable,  because  the  maker  is  sure  to  die. 
So,  also,  a  note  is  negotiable  which  is  made  pa)rable 
when  an  infant  shall  become  of  age  on  December  i, 


Digitized  by  VjOOQIC 


696  PRINCIPLES   OF   PENNSYLVANIA    LAW 

1862  (*  I  Burr,  226).  But  this  note  would  not  be 
negotiable  if  it  were  made  payable  when  the  infant 
shall  become  of  age  and  the  date  of  the  event  is  not 
specified  (*  13  111.,  604). 

Payment  Out  of  Particular  Fund. — More- 
over, an  unqualified  order  or  promise  to  pay  is  uncon- 
ditional and  negotiable,  though  coupled  with  an  indi- 
cation of  (a)  a  particular  fund  out  of  which  reim- 
bursement is  to  be  made,  or  (b)  a  particular  account  to 
be  debited  with  the  amount,  or  (c)  a  statement  of  the 
transaction  which  gives  use  to  the  instrument  (Act 
May  15,  1901,  Sec.  3).  But  a  note  is  not  negotiable 
which  is  payable  out  of  a  particular  fund  (Act  May 
15,  1 90 1,  Sec.  3),  as  out  of  moneys  arising  from  road 
taxes  (19  Pa.,  200),  or  from  the  rental  of  houses. 
This  is  because  it  is  not  known  that  the  fund  upon 
which  payment  depends  will  be  sufficient  for  the  pur- 
pose (see  86  Pa.,  459,  and  100  Pa.,  362). 

Promise  or  Order  to  Pay  Money. 

General  Rule. — Another  essential  quality  of  a 
negotiable  instrument  is  that  it  must  be  for  the  pay- 
ment of  the  obligation  in  money,  or  in  a  particular  kind 
of  current  funds  (Act  April  5,  1849,  P-  L.,  427,  and 
Act  May  15,  1901,  Sees,  i  and  6).  The  term  money 
means  gold,  silver,  or  specie  in  general.  Current 
funds  are  those  funds  which  pass  as  legal  tender  and 
include  all  forms  of  specie  and  United  States  bank- 
notes. Instruments  payable  in  specie  are  payable  in 
coin  (64  Pa.,  254). 

Bills  or  notes  which  call  for  the  payment  or  deliv- 
ery of  any  other  kind  of  property  than  money  or  cur- 

*These  cases  are  cited  in  the  absence  of  illustrative  Pennsylvania 
cases. 
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rent  funds,  no  matter  how  valuable  such  property  may 
be,  stand  on  the  footing  of  ordinary  contracts.  They 
do  not  have  the  characteristics  of  negotiable  instru- 
ments and  are  incapable  of  transfer  so  as  to  render  the 
indorser  liable  to  the  holder  (4  Watts,  400).  Thus,  a 
promise  to  pay  in  work  (14  Pa.,  206),  or  wheat,  or 
other  valuable  merchandise  would  not  create  a  negotia- 
ble instrument.  But  a  note  promising  to  pay  a  certain 
sum  of  money  or  goods  on  demand  is  negotiable. 
This  is  because  it  is  not  optional  with  the  maker  to  pay 
in  goods,  but  the  payee  or  holder  of  the  note  has  the 
right  to  demand  them  (36  Barb.,  N.  Y.,  307). 

Promise  or  Order  to  do  Additional  Acts. — ^An 
instrument  which  contains  an  order  or  promise  to  do 
any  act  in  addition  to  the  payment  of  money  is  not 
negotiable..  But  the  negotiable  character  of  an  instru- 
ment otherwise  negotiable  is  not  affected  by  a  provision 
which  (a)  authorizes  the  sale  of  collateral  securities  in 
case  the  instrument  be  not  paid  at  maturity;  or  (b) 
authorizes  a  confession  of  judgment,  if  the  instrument 
be  not  paid  at  maturity;  or  (c)  waives  the  benefit  of 
any  law  intended  for  the  advantage  or  protection  of 
the  obligor;  or  (d)  gives  the  holder  an  election  to 
require  something  to  be  done  in  lieu  of  payment  of 
money  (Act  May  15, 1901,  Sec.  5).  It  will  be  observed 
that  this  statute  makes  judgment  notes  negotiable. 

Amount  to  be  Paid  Must  be  Certain. — More- 
over, the  sum  of  money  promised  or  ordered  to  be  paid 
should  be  stated  with  certainty  and  without  condition 
or  contingency  (92  Pa.,  22y\  84  Pa.,  407;  4  W.  N.  C, 
441).  Thus,  an  order  for  the  payment  of  a  specified 
quantity  of  grain  with  no  price  fixed  is  not  negotiable. 
But  mere  clerical  errors,  as  of  spelling  or  punctuation, 
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will  not  vitiate  the  negotiability  of  a  note — as  "fife 
hundret"  for  five  hundred.  Nor  will  the  omission  of 
words  clearly  intended  to  have  been  inserted  destroy 
negotiability  (Act  May  15,  1901,  Sec.  14).  Thus,  a 
note  intended  to  be  made  payable  for  eight  hundred 
dollars,  but  filled  up  as  a  promise  to  pay  eight,  may  be 
remedied  by  the  holder  inserting  the  words  originally 
intended  (*  10  Wend.,  N.  Y.,  93). 

The  test  of  certainty  in  amount  is  not  that  the 
amount  be  expressly  stated,  but  that  it  be  susceptible  of 
being  ascertained  with  certainty.  Thus,  the  amount 
was  held  certain  when  a  promissory  note  was  given  to 
pay  a  specified  amount  per  acre  for  land  and  the  land 
was  accurately  described  (71  Pa.,  168). 

Certainty  in  Date  and  Time  of  Payment. 

Certainty  in  Date. — It  was  formerly  held  thai 
a  date  is  essential  to  the  negotiability  of  a  bill  or  note. 
It  is  now  the  settled  rule  of  law  that  the  validity  and 
negotiable  character  of  an  instrument  are  not  affected 
by  the  fact  that  it  is  not  dated  (Act  May  15,  1901,  Sec. 
6),  or  that  it  is  antedated  or  postdated,  provided  such 
dating  is  not  done  for  an  illegal  or  fraudulent  purpose 
(Act  May  15,  1901,  Sec.  12). 

When  an  instrument  expressed  to  be  payable  at  a 
fixed  period  after  date  is  issued  tmdated,  or  when  the 
acceptance  of  an  instrument  payable  at  a  fixed 
period  after  sight,  is  undated,  any  holder  may 
insert  therein  the  true  date  of  issue  or  acceptance  * 
*  *  (Act  May  15,  1901,  Sec.  13,  and  23  Pa.,  137, 
and  80  Pa.,  95).  The  insertion  of  the  wrong  date 
does  not  avoid  the  instrument  in  the  hands  of  a  subse- 


*Thi8  New  York  case  is  dte^.  because  it  is  a  leading  authority. 
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quent  holder  in  due  course,  but  as  to  him  the  date  so 
inserted  is  to  be  regarded  as  the  true  date  (Act  May 
15,  1901,  Sec.  13). 

But  the  right  to  fill  up  a  blank  date  does  not  confer 
or  imply  the  right  to  alter  a  date.  The  alteration  of  a 
date,  as  of  any  other  material  part  of  a  bill  or  note,  ren- 
ders such  instrument  void  and  exposes  the  person  guilty 
of  the  alteration  to  a  criminal  prosecution  for  forgery 
(32  Pa.,  423,  and  page  712). 

When  the  instrument  or  an  acceptance  of  any 
indorsement  thereon  is  dated,  such  date  is  deemed 
pritna  facie,  to  be  the  true  date  of  making,  drawing, 
acceptance  or  indorsement,  as  the  case  may  be  (Act 
May  15,  1901,  Sec.  11).  So,  also,  the  place  at  which 
a  bill  or  note  is  dated  is  prestuned  to  be  the  legal  resi- 
dence of  the  maker  or  drawer  (4  S.  &  R.,  480).  The 
date  on  the  note  is  considered  the  date  of  delivery  of 
the  note  to  the  promisee  or  drawee,  unless  a  delivery  be 
shown  to  have  taken  place  on  another  day  (91  Pa.,  17). 

Certainty  in  Time  of  Payments. — ^The  time  of 
payment  of  a  negotiable  instrument  must  be  certain 
(31  Pa.,  506,  and  84  Pa.,  407).  The  time  of  payment 
is  certain  when  the  instrument  is  made  payable  on 
demand  or  at  a  fixed  or  determinable  future  time  (Act 
May  15,  1901,  Sec.  i). 

An  instrument  is  payable  on  demand  (a)  when  it 
is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on 
presentation;  or  (b)  in  which  no  time  for  payment  is 
expressed,  (c)  So,  also,  where  an  instrument  is 
issued,  accepted  or  indorsed  when  overdue,  it  is  as 
regards  the  person  so  issuing,  accepting  or  indorsing  it 
payable  on  demand  (Act  May  15,  1901,  Sec.  7). 

An  instrument  is  payable  at  a  determinable  future 
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time  which  is  expressed  to  be  payable  (a)  at  a  fixed 
period  after  date  or  sight,  (b)  on  or  before  a  fixed 
determinable  future  time  specified  therein,  (c)  on  or  at 
a  fixed  period  after  the  occurrence  of  a  specified  event, 
which  is  certain  to  happen,  though  the  time  of  happen- 
ing be  uncertain  (Act  May  15,  1901,  Sec.  4). 

When  no  time  of  payment  is  specified  or  when  a 
note  is  payable  on  demand  or  at  sight,  the  law  presumes 
that  it  was  the  intention  of  the  parties  to  make  the  note 
payable  immediately  (no  Pa.,  318).  But  a  reason- 
able time  is  allowed  to  make  the  demand  on  the  prom- 
isor. In  determining  what  is  a  "reasonable  time"  or 
an  "unreasonable  time"  regard  is  to  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  or  business 
(if  any)  with  respect  to  such  instruments,  and  the  facts 
of  the  particular  case  (Act  May  15,  1901,  Sec.  193). 
If  he  refuse  to  pay  after  a  reasonable  time,  immediate 
notice  must  be  given  by  the  holder  to  the  indorser  in 
order  to  hold  him  for  the  value  of  the  note  (7  W.  &  S., 
264). 

When  the  time  of  payment  is  contingent,  the  instru- 
ment is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect  (Act  May  15,  1901,  Sec  4). 

Negotiable  Words. 

In  General. — It  is  evident  that  there  can  be  no 
negotiable  instrument  unless  there  are  negotiable 
words.  The  words  usually  employed  for  this  purpose 
are  "to  order"  or  "to  bearer"  (Act  May  15,  1901,  Sec. 
i).  But  any  words  equivalent  to  these  words  have 
been  held  sufficient.     (See  29  Pa.,  529.) 

To  Order. — An  instrument  is  payable  to  order 
where  it  is  drawn  payable  to  the  order  of  a  specified 
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person,  or  to  him  or  his  order.  It  may  be  drawn  pay- 
able to  the  order  of  (a)  a  payee  who  is  not  maker, 
drawer  or  drawee;  (b)  the  drawer  or  maker;  (c)  the 
drawee;  (d)  two  or  more  payees  jointly;  (e)  one  or 
some  of  several  payees;  or  (f)  the  holder  of  an  office 
for  the  time  being.  (Act  May  15,  1901,  Sec.  7).  But 
no  matter  to  whose  order  the  instrument  is  made  pay- 
able, the  payee  must  be  named  or  otherwise  indicated 
therein  with  reasonable  certainty  (Act  May  15,  1901, 
Sec.  8). 

A  bill  or  note  made  payable  to  "Richard  Doe,  or 
order,"  cannot  be  transferred  as  a  negotiable  instru- 
ment unless  Richard  Doe  writes  his  name  on  the  back 
of  the  instrument,  and  thus  orders  the  sum  mentioned 
to  be  paid  to  the  holder,  and  becomes  responsible  as 
indorser  for  the  payment  of  the  same.  But  the  charac- 
ter of  a  note  payable  "to  order"  may  be  changed  by 
indorsement.  Thus,  a  note  payable  "to  order,"  if 
indorsed  "to  bearer"  becomes  transferable  thereafter  by 
simple  delivery. 

To  Bearer. — An  instrument  is  payable  to  bearer 
(a)  when  it  is  expressed  to  be  so  payable,  (b)  when  it 
is  payable  to  a  person  named  therein  or  bearer,  (c) 
when  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing  person,  and  such  fact  was  known  to  the  person 
making  it  so  payable,  (d)  when  the  name  of  the  payee 
does  not  purport  to  be  the  name  of  any  person,  or  (e) 
when  the  only  or  last  indorsement  is  an  indorsement  in 
blank.     (Act  May  15,  1901,  Sec.  9.) 

When  a  note  is  made  payable  to  "Richard  Doe  or 
bearer,"  Richard  Doe  may  transfer  it  by  mere  delivery 
and  without  indorsement  to  John  Roe,  who  may  sue 
and  recover  the  sum  mentioned  in  the  note  in  his  own 
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name.  So,  also,  if  the  note  is  made  payable  to  bearer 
and  no  specified  payee  is  named,  the  holder  of  such 
instrument  may  recover  in  his  own  name. 

But  all  bills  of  exchange  must  first  be  presented  to 
the  drawee  for  acceptance  whether  payable  to  order  or 
bearer.  The  drawee  is  not  liable  thereon  until  he 
accepts  the  bill,  nor  is  the  drawer  liable  until  the  bill  is 
presented  for  payment 

Delivery. 

In  General. — ^An  instrument  is  negotiated  when 
it  is  transferred  from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the  holder 
thereof.  (Act  May  15J  1901,  Sec.  30.)  If  the  instru- 
ment is  payable  to  bearer,  it  is  negotiated  by  delivery ; 
if  payable  to  order  it  is  negotiated  by  the  indorsement 
of  the  holder,  completed  by  delivery  (Act  May  15, 
1901,  Sec.  30). 

Delivery  thus  means  the  transfer  of  possession, 
actual  or  constructive,  from  one  person  to  another 
(Act  May  15,  1901,  Sec.  191),  and  until  such  transfer 
every  contract  on  a  negotiable  instrument  is  incom- 
plete and  revocable  (Act  May  15,  1901,  Sec.  16,  and 
4  Dall.,  61).  A  negotiable  instrument  thus  takes 
effect  from  the  time  of  its  delivery  and  not  from  the 
time  of  its  date.  But  there  is  a  presumption  that  the 
date  of  the  note  is  the  date  of  its  delivery  (15  Pa., 

255). 

An  incomplete  instrument  which  has  not  been  deliv- 
ered will  not,  if  completed  and  negotiated  without 
authority,  be  valid  *  ♦  *  as  against  any  person 
whose  signature  was  placed  thereon  before  delivexy 
(Act  May  15.  1901,  Sec.  15). 
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Conditional  and  Conclusive  Delivery. — ^As 
between  immediate  parties,  and  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery  in 
order  to  be  effectual  must  be  made  either  by  or  under 
the  authority  of  the  party  making,  drawing,  accepting 
or  indorsing,  as  the  case  may  be,  and  in  such  case  the 
delivery  may  be  shown  to  have  been  conditional,  or  for 
a  special  purpose  only,  and  not  for  the  purpose  of  trans- 
ferring the  property  in  the  instrument.  But  when  the 
instrument  is  in  the  hands  of  a  holder  in  due  course,  a 
valid  delivery  thereof  by  all  parties  prior  to  him,  so  as 
to  make  them  liable  to  him,  is  conclusively  presumed. 
And  when  the  instrument  is  no  longer  in  the  posses- 
sion of  a  party  whose  signature  appears  thereon,  a 
valid  and  intentional  delivery  by  him  is  presumed  until 
the  contrary  is  proved  (Act  May  15,  1901,  Sec.  16). 

Constructive  Delivery. — ^As  in  all  legal  deliver- 
ies, it  is  not  necessary  that  the  transfer  be  made  from 
hand  to  hand.  A  constructive  delivery  will  be  suf- 
ficient, provided  there  was  present  in  the  minds  of  the 
parties  an  intention  to  transfer  title  (5  Pa.,  257).  This 
intention  may  be  established  (a)  by  direct  proof,  (b) 
by  declarations  evincing  such  intention,  or  (c)  may  be 
inferred  from  circumstances.  Thus,  a  note  may  be 
legally  delivered  by  one  joint  maker  to  the  other  in 
trust  for  the  payee,  or  to  a  third  person  to  be  delivered 
to  the  payee  upon  the  performance  of  some  condition. 
So,  also,  delivery  may  be  made  to  an  agent  of  the  payee 
(9  Phila.,  178,  and  5  Mete,  201 ),  or  by  an  agent  of  the 
party  making,  drawing,  accepting  or  indorsing  the 
instrument  (Act  May  15,  1901,  Sec.  16). 

Place  and  Time  of  Delivery. — The  law  of  the 
place  of  delivery  and  not  that  of  the  place  of  the  date 
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governs  when  an  instrument  is  dated  in  one  State  and 
delivered  in  another  (4  Dall.,  61).  But  the  presump- 
tion of  law  is  that  the  instrument  was  delivered  at  the 
place  where  it  was  dated. 

The  bill  or  note  may  be  delivered  on  any  day  except 
Sunday.  An  instrument  made  and  delivered  on  Sun- 
day is  void  and  unenforceable' at  law  (6  Watts,  231. 
But  see  55  Pa.,  325,  where  it  was  held  that  the  value  of 
the  goods  may  be  recovered).  However,  the  note  is 
valid,  if  it  is  only  dated  on  Sunday  and  not  delivered 
until  some  day  other  than  Sunday  (55  Pa.,  183,  and 
2  Pa.,  448). 

III.— KINDS  OP   NEGOTIABLE  INSTRU- 
MENTS. 

There  are  four  principal  kinds  of  negotiable  instru- 
ments. These  are  (a)  Bills  of  Exchange,  (b)  Promis- 
sory Notes,  (c)  Checks,  and  (d)  Bank-Notes. 

Bills  of  Exchange. 

Definition  and  Kinds  of  Bills  of  Exchange. — 
A  bill  of  exchange  is  an  unconditional  order  in  writ- 
ing, addressed  by  one  person  to  another,  signed  by  the 
person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand,  or  at  a  fixed  or  determin- 
able future  time,  a  sum  certain  in  money,  to  order  or 
to  bearer  (Act  May  15,  1901,  Sec.  126).  A  bill  of 
exchange  is  based  on  the  theory  that  the  drawee,  or 
person  to  whom  it  is  drawn,  has  funds  in  his  hands 
which  belong  to  the  drawer,  or  person  who  draws  the 
bill,  which  are  sufficient  to  pay  the  amount  named  in  it. 

Where  in  a  bill  the  drawer  and  drawee  are  the  same 
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person,  or  where  the  drawee  is  a  fictitious  person,  or  a 
person  not  having  capacity  to  contract,  the  holder  may 
treat  the  instrument,  at  his  option,  either  as  a  bill  of 
exchange  or  a  promissory  note  (Act  May  15,  1901, 
Sec.  130). 

Inland  Bill  of  Exchange. — ^With  regard  to  the  par- 
ties and  place  of  payment,  bills  of  exchange  may  be 
either  (a)  inland  or  (b)  foreign.  An  inland  bill  of 
exchange  is  a  bill  which  is  or  on  its  face  purports  to  be 
drawn  and  payable  within  this  State  (Act  May  15, 
1 90 1,  Sec.  129).  The  following  are  examples  of 
inland  bills  of  exchange : 

No.  I. 

Pittsburg,  Pa.,  May  16,  1901. 
$1000. 

At  sight,  pay  to  Richard  Roe or  bearer. 

One  Thousand Dollars 

For  value  received. 

John  Doe. 
To  Simon  Smith, 

Philadelphia,  Pa. 

No.n. 

Pittsburg,  Pa.,  May  16,  1901. 
$1000. 
At  sixty  days  sight,  pay  to  the  order  of  Richard  Roe 

One  Thousand Dollars 

For  value  received. 


To  Simon  Smith, 

Philadelphia,  Pa. 

45 


John  Doe. 
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The  difference  between  these  two  bills  is  evident. 
The  first  must  be  paid  by  John  Doe  as  soon  as  it  has 
been  presented,  while  the  second  must  not  be  paid  until 
sixty  days  thereafter.  Now  if  Richard  Roe  transfers 
the  first  bill  to  John  Jones  by  simple  delivery,  he 
thereby  orders  Simon  Smith  to  pay  the  $1000  to  John 
Jones  or  to  any  person  to  whom  John  Jones  in  turn 
may  transfer  it.  So,  if  he  signs  his  name  on  the  back 
of  the  second  bill,  he  thereby  orders  Simon  Smith  to 
pay  the  amount  specified  in  the  bill  to  the  holder  accord- 
ing to  its  terms. 

But,  as  indicated  in  a  preceding  paragraph,  a  bill  of 
itself  does  not  operate  as  an  assignment  of  the  funds  in 
the  hands  of  Simon  Smith  available  for  the  payment 
thereof.  Simon  Smith  does  not  have  to  pay  until  the 
bill  has  been  presented  to  him  and  he  has  accepted  it. 
(Act  May  15,  1901,  Sec.  127.)  If  he  intends  to  pay 
the  bill,  he  should  write  across  the  face  of  it  "accepted 
June  I,  1901,  Simon  Smith."  The  date  of  the  accept- 
ance should  be  that  on  which  the  bill  is  presented. 

An  inland  or  foreign  bill  of  exchange  may  be 
addressed  to  two  or  more  drawees  jointly,  whether 
they  are  partners  or  not,  but  not  to  two  or  more  draw- 
ees in  the  alternative  or  in  succession  (Act  May  15, 
1 90 1,  Sec.  128).  So,  the  drawer  of  a  bill  or  any 
indorser,  may  insert  thereon  the  name  of  a  person  to 
whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonored  by  non-acceptance  or 
non-payment.  Such  person  is  called  the  referee  in 
case  of  need.  It  is  in  the  option  of  the  holder  to  resort 
to  the  referee  in  case  of  need  or  not,  as  he  may  see  fit 
(Act  May  15,  1901,  Sec.  131). 

Foreign  Bills  of  Exchange. — ^The  Act  of  May  15, 
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1901  (Sec.  129)  makes  all  bills,  other  than  inland,  for- 
eign bills  of  exchange,  and  provides  that  unless  the 
contrary  appears  on  the  face  of  the  bill,  the  holder  may 
treat  as  inland  a  foreign  bill  of  exchange.  Foreign 
bills  are  payable  in  the  unit  of  the  currency  of  the 
country  where  the  drawee  resides.  Therefore,  if  the 
bill  is  drawn  on  a  party  residing  in  England,  it  should 
be  made  payable  in  pounds ;  in  France,  it  should  call  for 
payment  in  francs;  in  Germany,  the  sum  should  be 
specified  in  marks. 

Bills  in  a  Set. — In  order  to  provide  against  the 
danger  of  loss  in  the  transmission  of  a  bill  to  a  great 
distance,  foreign  bills  are  usually  drawn  in  sets  of 
three.  When  a  bill  is  thus  drawn  in  a  set,  each  part  of 
the  set  being  numbered  and  containing  a  reference  to 
the  other  parts,  the  whole  of  the  parts  constitutes  one 
bill  (Act  May  15,  1901,  Sec.  178).  These  different 
parts  may  be  sent  by  three  different  routes  at  the  same 
time,  or  by  the  same  routes  at  different  times,  or  by 
the  same  route  at  the  same  time. 

When  two  or  more  parts  of  a  set  are  negotiated  to 
different  holders  in  due  course,  the  holder  whose  title 
first  accrues  is  as  between  such  holders  the  true  owner 
of  the  bill  (Act  May  15,  1901,  Sec.  179).  But  this 
rule  of  law  does  not  affect  the  rights  of  a  person  who  in 
due  course  accepts  and  pays  the  part  first  presented  to 
him  (Act  May  15,  1901,  Sec.  179). 

As  a  general  rule,  it  may  be  stated  that  where  any 
one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pay- 
ment or  otherwise,  the  whole  bill  is  discharged  (Act 
May  IS,  1901,  Sec.  183).  But  there  are  three  excep- 
tions to  this  general  rule,  (a)  When  the  holder  of  a  set 
indorses  two  or  more  parts  to  different  persons,  he  is 
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liable  on  every  such  part,  and  every  indorser  subse- 
quent to  him  is  liable  on  the  part  he  has  himself 
indorsed  as  if  such  parts  were  separate  bills  (Act  May 
^5f  1901,  Sec.  180). 

(b)  While  the  acceptance  may  be  written  on  any 
part,  and  it  must  be  written  on  one  part  only,  yet  if 
the  drawee  accepts  more  than  one  part,  and  such 
accepted  parts  are  negotiated  to  different  holders  in  due 
course,  he  is  liable  on  every  such  part  as  if  it  were  a 
separate  bill  (Act  May  15,  1901,  Sec.  181). 

*  (c)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays 
it  without  requiring  the  part  bearing  his  acceptance  to 
be  delivered  up  to  him,  and  that  part  at  maturity  is 
outstanding  in  the  hands  of  a  holder  in  due  course,  he 
is  liable  to  the  holder  thereon  (Act  May  15,  1901,  Sec. 
182). 

Promissory  Notes. 

Definition  and  Nature  of  a  Promissory  Note. 
— ^A  promissory  note  is  an  unconditional  promise  in 
writing,  made  by  one  person  to  another,  signed  by  the 
maker,  engaging  to  pay  on  demand  or  at  a  fixed  or 
determinable  future  time  a  sum  certain  in  money  to 
order  or  to  bearer.  When  a  note  is  drawn  to  the 
maker's  own  order,  it  is  not  complete  until  indorsed  by 
him  (Act  May  15,  1901,  Sec.  184,  7  W.  &  S.,  264). 

A  promissory  note  differs  from  a  due  bill  or  I.  O.  U. 
in  that  a  due  bill  contains  no  promise  to  pay  the 
amount  acknowledged  to  be  owed.  The  distinction 
between  a  promissory  note  and  a  bill  of  exchange  lies 
in  the  fact  that  the  former  is  an  individual  promise  to 
pay  the  sum  named,  while  the  latter  is  an  order  to  some 
third  person   to  pay  another  party  a  sum  certain  in 
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money.  Although  a  promissory  note  in  its  original 
form  bears  no  resemblance  to  a  bill  of  exchange,  yet 
when  it  is  indorsed  it  is  exactly  similar  to  one,  and 
under  certain  circumstances  may  be  treated  by  the 
holder  as  either  a  bill  of  exchange  or  promissory  note 
(page  705).  When  a  promissory  note  is  indorsed,  it 
becomes  an  order  by  the  indorser  of  the  note  upon  the 
makers  to  pay  the  indorsee.  The  indorser  corresponds 
*to  the  drawer;  the  maker,  the  acceptor;  and  the 
indorsee,  the  payee. 

Kinds  of  Promissory  Notes. — The  following  are 
forms  of  promissory  notes  in  ordinary  use : 


No.  L 

Philadelphia,  Pa.,  May  i6,  1901. 
$1000. 

Three  months  after  date  I  promise  to   pay   to 

Richard  Roe or  order 

One  Thousand Dollars 

For  value  received,  with  interest. 

John  Doe. 

No.  II. 

Philadelphia,  Pa.,  May  16,  1901. 
$1000. 

Sixty   days    after   date    we   promise   to    pay   to 

Richard  Roe or  bearer 

One  Thousand Dollars 

Value  received,  with  interest. 

John  Doe, 
Richard  Smith. 


Digitized  by  VjOOQIC 


7IO  PRINCIPLES   OF   PENNSYLVANIA   LAW 

No.  III. 

Philadelphia,  Pa.,  May  i6,  1901. 
$1000. 

Sixty  days  from  date  we  jointly  and  severally 

promise  to  pay  to  Richard  Roe or  order 

One  Thousand Dollars 

For  value  received,  with  interest. 

John  Doe, 
Richard  Smith. 

It  will  be  noticed  that  the  first  note  is  an  individual 
promise,  while  the  second  is  a  joint  note,  and  the  last 
note  is  a  joint  and  several  promise. 

In  a  joint  and  several  note,  each  signer,  no  matter 
how  many  there  may  be,  assumes  the  entire  responsi- 
bility of  paying  the  whole  sum.  (Act  May  15,  1901, 
Sec.  68.)  It  is  optional  with  the  holder  whether  he 
will  proceed  against  any  one  or  all  of  the  signers.  But 
if  he  sues  and  recovers  the  full  value  of  the  note  from 
one,  he  can  not  subsequently  recover  also  from  the 
others.  The  one  joint  and  several  obligor  from  whom 
recovery  is  had  has  a  right  to  compel  his  co-obligors  to 
contribute  their  relative  shares  to  the  pa)rment  of  the 
sum  and  thus  reimburse  him  for  the  amount  which  he 
lias  been  compelled  to  advance. 

Wiien  the  note  reads  "I  promise"  and  is  signed  by 
more  than  one  person,  it  is  a  joint  and  several  note,  and 
the  holder  may  sue  either  signer  alone  or  all  jointly 
(Act  May  15,  1901.  Sec.  17).  But  if  the  note  reads 
"we  promise"  and  no  words  are  inserted  indicating  a 
several  liability,  it  is  a  joint  note,  and  all  must  be  joined 
in  a  suit  on  the  note 
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Checks. 

Definition  and  Nature  of  a  Check. — ^The  Act 
of  Hay  15,  1901  (Sec.  185),  defines  a  check  as  a  bill 
of  exchange  drawn  on  a  bank  payable  on  demand,  and 
provides  that,  except  as  herein  otherwise  provided,  the 
provisions  applicable  to  a  bill  of  exchange  payable  on 
demand  apply  to  a  check.  ( See  70  Pa.,  474. )  Like  a 
bill  of  exchange,  a  check  is  not  of  itself  an  assig^nment 
of  funds  to  the  credit  of  the  drawer  (Act  May  15, 
1901,  Sec.  189),  and  the  presentation  of  the  check  does 
not  create  any  legal  obligation  on  the  bank  to  which  it 
is  drawn,  until  it  has  been  accepted  or  certified  by  the 
bank.    (Act  May  15,  1901,  Sec.  189;  117  Pa.,  94.) 

The  essence  of  a  check  is  that  it  is  payable  on 
demand.  But  in  the  absence  of  express  consent  to 
receive  it  as  such,  a  check  is  not  equivalent  to  money 
(65  Pa.,  116),  and  is  not  considered  as  a  discharge  of 
a  debt  until  the  check  is  paid  (7  S.  &  R.,  116).  A 
check  must  be  presented  for  pa)anent  within  a  reason- 
able time  after  its  issue  or  the  drawer  will  be  dis- 
charged from  liability  thereon  to  the  extent  of  the  loss 
caused  by  the  delay.  (Act  May  15,  1901,  Sec.  186 
and  page  735). 

Ordinary  Check. — ^The  following  is  the  usual 
form  of  a  check : 

No.  19.  Philadelphia,  May  19,  1901. 

City  National  Bank. 

Pay  to  Richard  Roe or  Bearer 

One  Hundred Dollars 

John  Doe. 

The  word  "order"  is  often  substituted  for  'T)earer." 
It  is  always  advisable  to  make  this  change  when  the 
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check  is  not  to  be  used  immediately,  or  when  it  is  to  be 
sent  through  the  mail.  This  is  because  no  one  can  then 
obtain  the  money  on  it  in  case  of  theft  or  loss  until  the 
signature  of  the  payee  is  written  on  theback.  Of  course, 
the  payee  or  any  person  may  indorse  a  check  payable  to 
bearer  and  thus  render  himself  liable  for  its  payment. 

Certified  Checks. — It  often  happens  that  the  drawer 
of  a  check  wishes  to  secure  the  responsibility  of  ''he 
bank  in  order  to  give  the  check  credit  at  a  distance. 
This  is  accomplished  by  taking  the  check  properly  filled 
out  to  the  bank  and  having  it  certified.  A  check  is  cer- 
tified when  one  of  the  bank  officers^  usually  the  cashier, 
who  is  authorized  to  perform  such  duties,  writes  on  the 
face  of  the  check  that  it  is  good.  This  declaration  in 
writing  is  equivalent  to  an  acceptance  (Act  May  15, 
1 90 1,  Sec.  187),  and  pledges  the  bank  to  the  payment 
of  the  check  according  to  it;s  terms,  even  though  the 
agent  of  the  bank  exceeded  his  authority  in  certifying 
the  check  (108  Pa.,  i).  But  the  certification  of  the 
cashier  of  a  check  not  drawn  in  the  usual  course  of 
business  is  not  binding  on  the  bank  (85  Pa.,  299) .  When 
the  holder  of  a  check  procures  it  to  be  accepted  or  certi- 
fied, the  drawer  and  all  indorsers  are  discharged  from 
liability  thereon  (Act  May  15,  1901,  Sec.  188). 

When  the  word  "memorandum"  or  "mem."  is 
written  across  a  check,  it  is  a  mere  statement  of  indebt- 
edness as  between  original  parties.  But  in  the  hands 
of  a  third  party  for  value,  it  has  all  the  force  and  legal 
effects  of  an  ordinary  check  without  such  word  of 
restriction  (Story  Promissory  Notes,  499). 

Forged  Checks, — ^The  Act  of  April  5,  1849  (P-  L., 
426),  relieves  the  drawee  or  bank  of  any  liability  for 
any  moneys  which  they  might  have  paid  on  forged 
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checks.  That  is,  this  act  gives  the  drawer  or  bank  the 
right  to  recover  back  the  money  paid  (66  Pa.,  435). 
But  this  statute  does  not  dispense  with  the  necessity 
of  care  and  diligence  on  the  part  of  the  drawee  or  party 
paying,  nor  exempt  him  from  the  consequences  of  his 
own  negligence  in  paying  a  forged  check  to  the  injury 
of  another  (159  Pa.,  46). 

Bank  Notes. 

Definition  and  Nature  of  a  Bank  Note. — ^A 
bank  note  is  a  written  or  printed  promise  to  pay  on 
demand  to  the  bearer  a  certain  sum  of  money,  made  by 
persons  acting  as  bankers  and  authorized  by  law  to 
issue  such  notes.  Bank  notes  are  in  the  nature  of 
promissory  notes,  and  in  the  ordinary  transactions  of 
business  are  recognized  as  cash.  The  issuing  of  bank 
notes,  for  the  protection  of  the  community,  is  regulated 
by  the  United  States  Government.  The  United  States 
statutes  while  not  expressly  prohibitingany  bank,  either 
private,  state  or  national,  from  issuing  bank  notes,  yet 
impose  such  a  tax  on  the  value  of  the  notes  issued  by 
private  and  state  banks  as  to  restrict  the  issuing  of 
bank  notes  alone  to  national  banks. 

Bank  notes  are  governed  by  the  rules  applicable  to 
other  negotiable  paper.  They  are  assignable  by  sim- 
ple delivery.  The  holder  is  entitled  to  payment,  and 
cannot  be  affected  by  the  fraud  of  a  former  holder, 
unless  he  is  proved  privy  to  the  fraud  (4  Rawle,  185). 

Discharge  of  Debt  by  Payment  in  Bank 
Notes. — Bank  notes  are  not  to  be  confounded  with 
United  States  Treasury  notes  issued  by  act  of  Con- 
gress. The  former  are  good  legal  tender  only  when 
not  objected  to  by  the  payee  (i  W.  &  S.,  92).     The 
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latter  are  a  legal  tender  for  all  debts,  public  and  private, 
except  duties  on  imports  and  interest  on  the  public 
debt,  and  must  be  accepted  by  the  payee  as  such. 

When  a  debt  is  paid  in  worthless  or  forged  (3  Pa., 
330)  bank  notes,  the  payment  is  a  nullity  and  the  debt 
is  not  discharged.  But  it  is  the  duty  of  the  person 
receiving  the  worthless  notes  to  ascertain  their  value  as 
soon  as  possible  by  presenting  them  to  the  bank.  If 
the  party  fails  to  present  the  bank  notes  within  a  rea- 
sonable time  and  they  subsequently  become  worthless, 
the  debt  is  discharged.  So  also,  in  the  case  of  forged 
notes,  if  they  are  accepted  by  the  bank  from  which  the 
notes  purport  to  have  been  issued,  the  debt  is  dis- 
charged (*  ID,  Wheat,  U.  S.,  333). 

Bills  of  Lading  and  Warehouse  Receipts. — 
The  Act  of  September  14,  1866  (P.  L.,  1363),  makes 
these  two  instruments  negotiable  by  indorsement  and 
delivery,  but  does  not  give  the  purchaser  of  a  lost  or 
stolen  bill  title  to  it  (8  W.  N.  C,  221 ). 

IV.— INCIDENTS   CHARACTERISTIC   OF 
NEGOTIABLE   INSTRUMENTS. 

The  incidents  characteristic  of  negotiable  instru- 
ments will  be  considered  under  the  general  subjects  of 
(a)  Transfer,  (b)  Indorsement,  (c)  Gkiaranty,  (d) 
Surety,  (e)  Demand,  (f)  Acceptance,  (g)  Payment, 
(h)  Non-Payment,  (i)  Accommodation  Paper,  (j) 
Rights  of  the  Holder,  (k)  Liabilities  of  the  Parties,  (1) 
Discharge  of  Negotiable  Instruments,  (m)  Interpre- 
tation of  Negotiable  Instruments,  and  (n)  Presump- 
tions Relative  to  Negotiable  Instruments. 

^This  United  States  case  is  cited  because  it  Is  a  leading  case. 
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Transfer. 

General  Nature  of  the  Transfer  of  Negoti- 
able Instruments. — ^The  distingfuishing  characteris- 
tic of  negotiable  paper  is  that  it  maybe  freely  transferred 
from  one  person  to  another.  In  fact,  an  instrument  is 
not  negotiated  until  such  a  transfer  is  made  as  to  con- 
stitute the  transferee  the  holder  thereof  (Act  May  15, 
1 90 1,  Sec.  30).  This  transfer  may  be  effected  in 
cither  one  of  two  ways.  First,  The  instrument  may  be 
transferred  and  negotiated  by  simple  manual  delivery 
(2  Dall.,  396).  Second,  The  transfer  may  be  made  by 
the  unqualified  indorsement  of  the  holder  (76  Pa., 
459).  The  advantage  of  a  simple  manual  transfer  is 
that  it  does  not  necessitate  any  collateral  contract. 

Simple  manual  delivery  is  effective  to  transfer  and 
negotiate  an  instrument  only  (a)  when  the  note  is 
payable  to  bearer  (Act  May  15,  1901,  Sec.  30),  or  (b) 
when  it  is  payable  to  order  but  is  indorsed  in  blank — 
as  when  the  indorser  simply  sig^s  his  name  and  speci- 
fies no  indorsee.  (Act  May  15,  1901,  Sees.  34  and  64, 
and  see  92  Pa.,  379,  and  153  Pa.,  197.) 

The  indorsement  of  the  holder  will  transfer  and 
negotiate  an  instrument  when  (a)  the  instrument  is 
payable  to  order,  and  (b)  an  actual  manual  delivery 
made  (Act  May  15,  1901,  Sec.  30). 

The  time  when  a  bill  or  note  is  transferred  is  of 
importance.  This  is  because  the  rights  of  the  pur- 
chaser or  indorsee  vary  as  the  instrument  is  trans- 
ferred (a)  before,  or  (b)  after  maturity. 

Transfer  Before  Maturity. — ^When  a  negotia- 
ble bill  or  note  is  properly  transferred,  before  it  is  due, 
to  an  innocent  holder  for  value  (Act  May  15,  1901, 
Sec.  52),  he  may  enforce  collection  on  it  no  matter 
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what  rights  and  equities  existed  between  the  original 
parties  (Act  May  15,  1901,  Sec.  57,  and  7  Watts,  328). 
Thus,  the  finder  of  a  lost  instrument  may  sell  it  to  a 
third  person,  and  such  purchaser  for  value  may  recover 
the  full  amount  of  the  instrument,  if  at  the  time  of  the 
purchase  he  was  ignorant  of  the  fact  that  he  was  buy- 
ing a  lost  bill  or  note.  So,  also,  a  purchaser  for  value 
may  recover  on  a  stolen  bill  or  note  sold  by  the  thief 
himself,  or  on  a  note  obtained  by  fraud  ( 148  Pa.,  499), 
if  such  third  person  purchased  without  knowledge  of 
the  felonious  means  by  which  the  note  was  originally 
obtained. 

Of  course,  neither  the  finder,  nor  the  thief,  nor  the 
one  who  obtained  the  instrument  by  fraud  could  enforce 
collection  in  his  own  name  (Act  May  15,  1901,  Sec. 
55).  Nor  could  any  third  person  recover  the  face 
value  of  the  instrument  who  had  such  knowledge  of 
the  infirmity  of  the  instrument  or  defect  in  the  title  as 
would  amount  to  bad  faith  in  taking  the  bill  or  note 
(Act  May  15,  1901,  Sec.  56,  and  see  3  Watts,  20,  and 
153  Pa.,  197).  But  a  person  who  receives  a  negotiable 
instrument  as  collateral  security  for  a  pre-existing  debt, 
without  any  new  and  distinct  consideration,  may 
recover  on  it  (page  692,  but  see  29  Pa.,  160). 

It  will  be  observed  that  the  general  rule  just  given  as 
totherightof  afeowa^d^  holder  in  due  course  is  opposed 
to  the  settled  principle  that  one  who  has  no  title  to  prop- 
erty can  not  convey  any  right  or  interest  in  such  prop- 
erty. This  general  rule  is  an  exception  peculiar 
alone  to  negotiable  instruments  and  arises  from  th« 
force  of  the  superior  faith  and  sanctity  which  the  law 
attaches  to  negotiable  paper. 

Four  essentials  then  are  necessary  to  pass  a  perfect 
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title  to  property  bought,  either  before  or  after  maturity, 
of  one  who  had  no  title,  (a)  The  instrument  must  be 
negotiable,  (b)  it  must  be  purchased  for  value,  (c) 
before  maturity,  and  (d)  the  purchaser  must  not  be 
aware  of  any  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it. 

Transfer  After  Maturity. — ^The  purchaser  of 
a  bill  or  note  after  it  becomes  due  takes  it  at  his  peril 
(6  Pa.,  i66).  The  instrument  is  still  negotiable  (Act 
May  15,  1901,  Sec.  47),  but  it  is  subject  to  the  same 
defenses  as  if  it  were  non-negotiable,  i.  e,,  it  is  open  to 
any  defense  which  could  have  been  made  against  the 
party  from  whom  it  was  purchased  (Act  May  15,  1901, 
Sec.  58).  This  is  because  a  party  who  purchases  a 
note  after  maturity  must  necessarily  know  that  the  note 
for  some  good  reason  has  not  been  paid  and  it  is  his 
duty  as  a  prudent  man  to  learn  why  it  has  not  been  paid 
and  what  defenses  can  be  set  up  against  its  payment. 

Of  course,  a  purchaser  after  maturity  who  derives 
his  title  through  a  holder  in  due  course,  and  who  is  not 
himself  a  party  to  any  fraud  or  illegality  affecting  the 
instrument,  has  all  the  rights  of  such  former  holder  in 
respect  of  all  parties  prior  to  the  latter  (Act  May  15, 
1901,  Sec.  58),  and  has  the  right  to  make  a  demand  for 
payment  .within  a  reasonable  time  after  purchase. 

Indorsement. 

Definition  and  Nature  of  Indorsement. — ^An 
indorsement  of  a  negotiable  instrument  consists  in  the 
signature  of  the  payee  or  of  a  third  person,  with  or 
without  additional  words,  written  on  the  back  of  the 
bill  or  note  for  the  purpose  of  transferring  it,  or  assur- 
ing its  payment,  or  both  (Act  May  15,  1901,  Sec.  31). 
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It  will  be  observed  from  this  definition  that  when  one 
indorses  a  bill  or  note,  he  enters  into  a  contingent  guar- 
anty involving  two  obligations.  First,  He  agrees  to  a 
present  transfer  and  assignment  of  the  instrument  to 
the  indorsee.  Second,  He  obligates  himself  to  pay  the 
amount  of  the  bill  or  note,  in  case  the  maker  of  the 
instrument  does  not.     (See  6  W.  &  S.,  227.) 

An  indorsement  is  necessary  on  all  negotiable 
instruments  payable  to  order  (page  701).  When  the 
holder  of  an  instrument  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transfer  vests  in 
the  transferee  such  title  as  the  transferer  had  therein; 
and  the  transferee  acquires,  in  addition,  the  right  to 
have  the  indorsement  of  the  transferer  (Act  May  15, 
1901,  Sec.  49).  But  for  the  purpose  of  determining 
whether  the  transferee  is  a  holder  in  due  course,  the 
negotiation  takes  eflFect  as  of  the  time  when  the  indorse- 
ment is  actually  made  (Act  May  15,  1901,  Sec.  49). 

Although  an  indorsement,  as  the  definition  implies, 
imports  a  writing  on  the  back  of  the  note  itself,  yet  the 
indorsement  may  be  made  on  a  separate  paper,  called 
an  allonge  (i  Phila.,  208),  and  attached  to  the  instru- 
ment (Act  May  15,  1901,  Sec.  31). 

The  indorsement  must  be  an  indorsement  of  the 
entire  instrument.  An  indorsement  which  purports  to 
transfer  the  instrument  to  two  or  more  indorsees  sever- 
ally does  not  operate  as  a  negotiation  of  the  instrument 
(Act  May  15,  1901,  Sec.  32).  But  when  the  instru- 
ment has  been  paid  in  part  it  may  be  indorsed  as  to  the 
residue  (Act  May  15,  1901,  Sec.  32). 

There  are  three  parties  to  an  indorsement  (a)  the 
indorser,  (b)  the  indorsee,  and  (c)  the  original  debtor. 
The  indorser  is  the  party  who  writes  his  name  on  the 
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back  of  the  bill  or  note,  and  thus  transfers  title  and 
assumes  a  conditional  liability  thereon,  or  assumes  the 
liability  without  transferring  title.  The  party  for 
whose  benefit  the  name  is  written  and  to  whom  the  bill 
or  note  is  transferred,  is  called  the  indorsee.  The 
maker  or  person  primarily  liable  on  the  bill  or  note  is 
the  original  debtor. 

When  an  instrument  is  payable  to  the  order  of  two 
or  more  payees  or  indorsees  who  are  not  partners,  all 
must  indorse,  unless  the  one  indorsing  has  authority  to 
indorse  for  the  other  (Act  May  15,  1901,  Sec.  41). 
When  an  instrument  is  drawn  or  indorsed  to  a  person 
as  "cashier"  or  other  fiscal  officer  of  a  bank  or  corpora- 
tion, it  is  deemed  prima  facie  to  be  payable  to  the  bank 
or  corporation  of  which  he  is  such  officer,  and  may  be 
negotiated  by  either  the  indorsement  of  the  bank  or  cor- 
poration, or  the  indorsement  of  the  officer  (Act  May 
15,  1 90 1,  Sec.  42).  When  the  officer  or  any  agent 
indorses  in  a  representative  capacity,  he  may  do  so  in 
such  terms  as  to  negative  personal  liability  (Act  May 
15,  1901,  Sec.  44).  If  the  name  of  a  payee  or  indorsee 
is  wrongly  designated  or  misspelled,  he  may  indorse 
the  instrument  as  therein  described,  adding  as  he  sees 
fit  his  proper  signature  (Act  May  15,  1901,  Sec.  43). 

The  Act  of  May  15,  1901  (Sec.  48),  provides  that 
the  holder  of  a  negotiable  instrument  may  at  any  time 
strike  out  any  indorsement  that  is  not  necessary  to  his 
title,  and  also,  that  the  indorser  whose  indorsement  is 
stricken  out,  and  all  indorsers  subsequent  to  him,  are 
thereby  relieved  from  liability  on  the  instrument  The 
act  also  provides  that  when  an  instrument  is  negotiated 
back  to  a  prior  party,  such  party  may  reissue  and 
further  negotiate  it,  but   that   he   is   not   entitled  to 
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enforce  payment  against  any  intervening  party  to 
whom  he  was  personally  liable.     (Sec.  50.) 

There  are  two  important  presumptions  relative  to 
indorsements.  First,  Every  indorsement  is  presumed 
to  have  been  made  at  the  place  where  the  instrument  is 
dated  (Act  May  15,  1901,  Sec.  46).  Second,  Except 
where  an  indorsement  bears  date  after  the  maturity  of 
the  instrument,  every  negotiation  is  presumed  to  have 
been  effected  before  the  instrument  was  overdue  (Act 
May  15,  1901,  Sec.  47). 

Kinds  of  Indorsements. — No  particular  form  of 
words  is  necessary  to  constitute  an  indorsement.  The 
usual  form  of  indorsement  consists  in  the  mere  signa- 
ture of  the  indorser.  But  it  may  also  consist  in  his 
signature  with  qualifying  and  explanatory  terms. 

An  indorsement  may  be  either  (a)  Special  or  (b) 
In  Blank.  It  may  also  be  either  (c)  Restrictive  or  (d) 
Qualified,  or  (e)  Conditional  (Act  May  15,  1901, 
Sec.  33). 

Special  Indorsement, — ^A  special  indorsement  speci- 
fies the  person  to  whom  or  to  whose  order  the  instru- 
ment is  to  be  payable  (Act  May  15,  1901,  Sec.  34). 
Thus,  an  indorsement,  "Pay  to  A.  B.  Smith,"  or  "Pay 
to  A.  B.  Smith  or  order,"  or  "Pay  to  the  order  of  A.  B. 
Smith,"  with  the  signature  of  the  indorser,  is  a  special 
indorsement  to  A.  B.  Smith. 

When  an  instrument  contains  a  special  indorse- 
ment, no  person  but  the  special  indorsee,  or  one  to 
whom  such  indorsee  has  transferred  his  interest  by  his 
own  indorsement,  can  demand  payment  of  the  instru- 
ment (Act  May  15,  1901,  Sec.  34).  Nor  can  anyone 
but  the  specially  named  indorsee  sue  upon  the  instru- 
ment {yy  Pa.,  460).     Hence  it  is  that  a  special  indorse- 
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tnent  is  generally  adopted  among  careful  business  men 
for  the  purpose  of  insuring  the  safe  transmission  of 
negotiable  instruments. 

But  when  an  instrument  payable  to  bearer  is 
indorsed  specially,  it  may  nevertheless  be  further  nego- 
tiated by  delivery,  but  the  person  indorsing  specially 
is  liable  as  indorser  to  only  such  holders  as  make  title 
through  his  indorsement  (Act  May  15,  1901,  Sec.  40). 

Indorsement  in  Blank. — ^An  indorsement  in  blank 
specifies  no  indorsee,  and  is  made  by  the  indorser  sim- 
ply writing  his  name  across  the  back  of  the  bill  or  note 
(Act  May  15,  1901,  Sec.  34).  This  is  the  simplest 
and  most  common  form  of  indorsement  An  instru- 
ment so  indorsed  may  be  negotiated  by  delivery  from 
hand  to  hand  (Act  May  15,  1901,  Sec.  34,  and  2  Dall., 
396),  and  is  always  payable  to  the  bearer  or  holder  of 
it,  no  matter  whether  it  was  payable  to  the  order  of  the 
indorser  or  to  bearer  (Act  May  15,  1901,  Sec.  34,  and 
13  S.  &  R.,  311 ).  Thus,  a  note  payable  to  "John  Doe 
or  order,"  or  to  "John  Doe  or  bearer,"  with  merely  the 
name  of  John  Doe  written  across  the  back  of  the  note, 
is  good  in  the  hands  of  any  holder  in  due  course. 

The  holder  in  due  course  of  a  bill  or  note  indorsed 
in  blank  may  write  over  such  indorsement  any  contract 
not  inconsistent  with  the  obligation  of  the  indorser  or 
the  intention  of  the  parties  (Act  May  15,  1901,  Sec. 
35).  Thus,  the  holder  may  write  a  contract  of  assign- 
ment (22  Pa.,  185),  or  of  guaranty  (4  Watts,  448),  or 
of  assignment  and  guaranty,  or  he  may  convert  the 
blank  indorsement  into  a  special  indorsement  (Act  May 
15,  1901,  Sec.  35).  For  example,  a  blank  indorsement 
may  be  converted  into  an  indorsement  in  full  by  the 
holder's  inserting  above  the  indorsement  the  words 
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"Pay  the  contents  to  John  Doe."  Such  holder  by 
writing  these  words  and  transferring  the  bill  to  John 
Doe  will  not  be  liable  on  the  bill,  unless  he  writes  his 
own  name  as  indorser. 

When  a  bill  or  note  is  transferred  by  blank  indorse- 
ment, the  indorser  making  it  payable  to  a  particular 
person,  and  the  instrument  is  returned  to  the  holder 
unpaid,  he  has  a  right  to  strike  out  of  the  indorsement 
all  but  the  name  of  the  indorser  and  leave  it  as  at  first, 
an  indorsement  in  blank  (Act  May  15,  1901,  Sec.  48, 
and  21  Wend.,  N.  Y.,  584).  Thus,  if  the  indorsement 
"Pay  the  contents  to  John  Doe"  should  be  signed  by 
"Richard  Roe,"  and  the  bill  or  note  should  be  unpaid, 
the  holder  of  the  instrument  may  strike  from  the 
indorsement  all  but  the  signature  of  Richard  Roe. 

Restrictive  Indorsement. — An  indorsement  is 
restrictive  which  either  (a)  prohibits  the  further  nego- 
tiation of  the  instrument,  or  (b)  constitutes  the 
indorsee  the  agent  of  the  indorser,  or  (c)  vests  title  in 
the  indorsee  in  trust  for  or  to  the  use  of  some  other  per- 
son (Act  May  15,  1901,  Sec  36,  and  77  Pa.,  460). 
Thus,  indorsements  like  "Pay  to  John  Doe  only,"  or 
"Pay  to  John  Doe  and  no  other  person,"  or  "Pay  to 
John  Doe  for  my  use,"  or  "Pay  to  John  Doe  for 
account  of  Richard  Roe,"  or  "  Pay  to  John  Doe  for  col- 
lection and  return,"  are  all  restrictive  indorsements. 
The  law  does  not  favor  restrictions  in  negotiable 
paper,  and  unless  the  indorsement  be  clearly  restrictive 
it  will  be  held  to  be  free  of  all  restrictions.  The 
restrictions  must  arise  by  express  words.  The  mere 
absence  of  words  implying  power  to  negotiate  docs  not 
make  an  indorsement  restrictive  (Act  May  15,  1901, 
Sec.  36). 
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The  effect  of  a  restrictive  indorsement,  in  general, 
is  to  restrict  the  negotiability  of  the  instrument  to  the 
person  or  purpose  indicated  by  the  indorsement  {jy 
Pa.,  460).  The  Act  of  May  15,  1901  (Sec.  37),  pro- 
vides that  a  restrictive  indorsement  confers  upon  the 
indorsee  the  right  (a)  to  receive  payment  of  the  instru- 
ment, (b)  to  bring  any  action  thereon  that  the  indorser 
could  bring,  and  (c)  to  transfer  his  rights  as  such 
indorsee  when  the  form  of  the  indorsement  authorizes 
him  to  do  so.  But  when  the  restrictive  indorsee  is  per- 
mitted to  transfer  his  rights,  all  subsequent  indorsees 
acquire  only  the  title  of  the  first  indorsee  under  the 
restrictive  indorsement  (Act  May  15,  1901,  Sec.  37). 
Moreover,  the  restrictive  indorser,  without  express 
authority,  has  not  the  power  to  either  sell  or  pledge  the 
instrument  for  his  own  use  (79  Pa.,  384). 

Qualified  Indorsement. — An  indorsement  is  quali- 
fied which  limits  or  enlarges  the  liability  of  the  indorser 
in  any  manner  different  from  what  the  law  generally 
imports  as  his  true  liability.  A  qualified  indorsement 
constitutes  the  indorser  a  mere  assignor  of  the  title  of 
the  instrument,  and  does  not  impair  the  negotiable 
character  of  the  instrument  (Act  May  15,  1901,  Sec. 
38).  An  indorser  may  qualify  his  indorsement  by 
adding  to  his  signature  the  words,  "without  recourse*' 
(8  Pa.,  468,  and  8  W.  &  S.,  353) ,  or  "Pay  to  John  Doe 
at  his  own  risk,"  or  any  words  which  show  that  he  does 
not  intend  to  incur  any  conditional  liability  (Act  May 
15,  1901,  Sec.  38,  and  22  Pa-,  185,  and  2  Pa.,  200). 

When  an  instrument  contains  or  a  person  adds  to 
his  signature  words  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  representative  capacity,  he 
is  not  liable  on  the  instrument  if  he  was  duly  author- 
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ized  and  if  he  was  known  to  be  acting  on  behalf  or  for 
the  advantage  of  tlie  real  party  in  interest  (Act  May 
15,  1901,  Sec.  20;  61  Pa.,  69,  and  98  Pa.,  179).  But 
the  mere  addition  of  words  describing  the  indorser  as 
an  agent,  or  as  filling  a  representative  capacity  without 
disclosing  his  principal,  does  not  exempt  him  from  per- 
sonal liability  (Act  May  15,  1901,  Sec.  20,  and  61  Pa., 
98).  However,  such  agent  or  representative  may 
recover  from  his  principal  the  amount  which  he  may 
be  compelled  to  pay  by  reason  of  such  indorsement 
(141  Pa.,  575;  112  Pa.,  230,  and  47  Pa.,  496). 

It  has  been  held  that  an  indorsement  transferring 
all  the  rights  of  the  indorser  exempts  him  from  per- 
sonal liability  (39  Mich.,  171,  and  see  no  Pa.,  318). 
For  example,  "For  value  received,  I  transfer  unto  John 
Doe  all  my  right  and  title  in  the  within  note,  to  be 
enjoyed  in  the  same  manner  as  may  have  been  by  me." 

An  indorser  may  also  enlarge  the  liability  implied 
from  his  indorsement  (20  Johns.,  N.  Y.,  365).  Thus, 
the  following  indorsement  operates  as  a  transfer  of  the 
instrument  and  constitutes  an  indorsement  with 
enlarged  liability.  "For  value  received  I  guarantee 
the  pa)mient  of  the  within  note,  and  hereby  waive 
demand  and  notice  of  non-payment." 

Conditional  Indorsement. — An  indorsement  is  con- 
ditional when  it  is  made  upon  some  condition  which  is 
either  to  give  effect  to  or  avoid  the  indorsement.  The 
condition  may  be  either  precedent  or  subsequent.  The 
party  required  to  pay  the  instrument  may  disregard  the 
condition  and  make  payment  to  the  indorsee  or  his 
transferee,  whether  the  condition  has  been  fulfilled  or 
not.  But  any  person  to  whom  an  instrument  so 
indorsed  is  negotiated  will  hold  the  same  or  the  pro- 


Digitized  by  VjOOQIC 


INCIDENTS   OP   NEGOTIABLE   INSTRUMENTS  72$ 

ceeds  thereof  subject  to  the  rights  of  the  person  indors- 
ing conditionally  (Act  May  15,  1901,  Sec.  39). 

When  the  terms  of  the  condition  are  not  complied 
withy  the  indorsement  is  not  binding  on  the  indorser, 
and  the  instrument  will  revert  to  the  indorser,  who  may 
recover  thereon  in  the  same  manner  as  if  he  had 
remained  the  holder.  (*4  Taut.,  30.)  Thus,  when 
the  payee  of  a  bill  indorsed  it,  "Pay  the  within  sum  to 
Messrs.  John  Doe  and  Richard  Roe,  or  order,  upon  my 
name  appearing  in  the  Gazette  as  ensign  in  any  regi- 
ment of  the  line  between  the  ist  and  64th,  if  within  two 
months  from  this  date,"  followed  by  his  signature,  and 
the  bill  was  indorsed  by  John  Doe  and  Richard  Roe, 
and  paid  by  the  acceptor  to  the  holder,  but  the  name  of 
the  payee  did  not  appear  as  ensign,  it  was  held  that  the 
payee  was  entitled  to  recover  from  the  acceptor,  not- 
withstanding his  payment  to  the  holder. 

Any  condition  as  to  the  payment  of  a  bill  or  note 
will  vitiate  its  negotiability.  But  the  rule  is  otherwise 
as  regards  a  conditional  indorsement  The  rule  is  set- 
tled that  the  negotiability  of  an  instrument  is  not 
aflfected  by  a  condition  attached  to  the  indorsement  (15 
Wend.,  N.  Y.,  363;  no  Pa.,  318),  unless  such  indorse- 
ment constitutes  a  part  of  the  instrument  itself,  as  when 
an  indorsement  was  written  upon  a  promissory  note 
before  the  note  was  signed,  stating  that  upon  a  certain 
condition  the  note  should  be  void  (4  Camp.,  127,  and 
see  126  Pa.,  194,  and  139  Pa.,  52). 

Guaranty. 

Definition  and  Nature  of  a  Guaranty. — ^A 
guaranty  is  a  collateral  undertaking  in  writing  (Act 

*  Thia  case  is  Uie  leading  authority  on  the  principle  stated. 
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April  26,  1855,  p.  L.,  308)  to  pay  the  debt  of  another 
in  case  such  other  does  not  pay  it  (i  W.  &  S.,  203). 
Like  an  indorsement,  a  guaranty  consists  of  three  par- 
tics — (a)  the  promisor,  or  guarantor,  (b)  the  promisee 
or  guarantee,  and  (c)  the  maker  or  original  debtor. 
Thus,  in  a  note  in  the  hands  of  John  Roe,  made  by 
Simon  Smith  and  guaranteed  by  Richard  Doe,  John 
Roe  is  the  guarantee,  Simon  Smith  is  the  original 
debtor,  and  Richard  Doe  is  the  guarantor. 

A  guaranty  differs  from  an  indorsement  in  that  a 
guarantor  is  primarily  liable,  while  an  indorser  is  only 
contingently  liable.  In  other  words,  a  guarantor 
promises  that  the  debtor  or  maker  will  pay,  and  is  lia- 
ble from  the  date  of  the  guaranty;  while  an  indorser 
promises  that  he  will  pay,  if  the  debtor  or  maker  does 
not.  His  liability  begins  only  when  the  maker  defaults 
in  payment.  Moreover,  a  guarantor  warrants  the  sol- 
vency of  the  promisor,  while  an  indorser  does  not. 

Guaranty  gives  all  the  advantages  of  indorsement 
without  its  disadvantages.  As  a  general  rule,  the 
guarantor  must  not  be  notified  of  the  dishonor  and  non- 
pa)anent  of  an  instrument  which  he  has  guaranteed  (14 
S.  &  R.,  31,  and  98  Pa.,  13).  He  may  be  sued  as  soon 
as  the  bill  or  note  is  not  paid  at  maturity,  and  the 
creditor  has  used  due  diligence  to  collect  from  the  orig- 
inal debtor  (25  Pa.,  210,  and  52  Pa.,  190)  by  prose- 
cuting the  claim  to  judgment  and  execution  ( 100  Pa., 
100;  52  Pa.,  438,  and  30  Pa.,  205). 

There  is,  however,  one  important  exception  to  or 
qualification  of  this  rule.  The  guarantor  is  entitled  to 
notice  when  he  is  or  will  be  prejudiced  by  the  want  of 
it  (9  S.  &  R.,  202).  Thus,  if  the  maker  or  indorser 
of  a  note  is  solvent  when  the  debt  falls  due,  and  after- 
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ward  becomes  insolvent,  the  guarantor  of  such  note 
must  have  notice  of  its  dishonor. 

A  guaranty  must  be  based  on  and  must  show  some 
consideration  other  than  the  one  on  which  the  instru- 
ment was  issued  (150  Pa.,  350),  unless  the  guaranty 
is  given  contemporaneously  with  the  making  of  the  bill 
or  note  (i  W.  &  S.,  307).  In  which  latter  case  the 
consideration  of  the  instrument  will  also  support  the 
guaranty. 

A  guaranty  is  not  negotiable  in  the  sense  that  a 
holder  in  due  course  may  maintain  an  action  thereon  in 
his  own  name  (8  Watts,  361,  and  33  Pa.,  186).  This 
rule  of  law  obtains,  whether  the  guaranty  is  a  separate 
and  distinct  instrument  (8  Watts,  361),  or  whether  it 
is  written  on  the  back  of  a  negotiable  bill  or  note  (3 
Pa.,  294,  and  3  W.  &  S.,  272).  No  person  can  main- 
tain an  action  in  his  own  name  on  a  guaranty  unless  he 
is  the  one  with  whom  the  contract  of  guaranty  was 
made.  A  holder  in  due  course  may,  of  course,  sue  in 
the  name  of  the  original  party  to  the  guaranty  for  the 
use  of  himself. 

Kinds  of  Guaranties. — Guaranties  relating  to 
negotiable  instruments  are  of  two  kinds,  (a)  of  pay- 
ment, and  (b)  of  collection.  By  a  guaranty  of  pay- 
ment the  guarantor  makes  an  absolute  promise  that  the 
bill  or  note  shall  be  paid  at  maturity.  The  following 
is  the  usual  form  of  guaranty  of  payment  which  is 
written  on  the  back  of  the  instrument:  "For  value 
received,  I  hereby  guarantee  the  pa)rment  of  the 
within  note*'  (15  W.  N.  C,  129,  6  Pa.,  C.  C.  523). 

The  guarantor  of  a  guaranty  of  collection  enters 
into  an  absolute  agreement  that  the  debt  is  collectible 
and  that  he  will  use  all  due  care  and  diligence  for  its 
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collection.  The  guarantor  becomes  liable  on  the  guar- 
anty as  soon  as  it  is  judicially  settled  that  the  debt  can 
not  be  collected.  This  is  conclusively  settled  when 
the  execution  is  returned  unsatisfied.  The  usual  form 
of  a  guaranty  of  collection  is,  "For  value  received,  I 
hereby  guarantee  that  the  within  amount  is  collectible." 

Surety. 

Definition  and  Nature  of  Surety. — Surety  is 
an  original  undertaking  in  which  the  surety  is  bound  to 
the  full  extent  of  the  principal's  liability  (124  Pa.,  58, 
and  5  Super.  Ct,  503).  A  surety  contract  is  similar 
to  guaranty,  but  differs  from  it  in  an  essential  particu- 
lar. Guaranty  is  a  contract  that  the  debtor  shall  pay. 
Surety  is  an  undertaking  that  the  debt  shall  be  paid. 
A  guarantor  insures  the  debt  A  surety  insures  the 
solvency  of  the  debtor  (52  Pa.,  529). 

Like  guaranty,  a  contract  of  surety  must  be  in  writ- 
ing (74  Pa.,  159),  and  must  be  supported  by  a  separate 
valuable  consideration,  unless  entered  into  contem- 
^  poraneously  with  the  making  of  the  original  instru- 
ment (97  Pa.,  364). 

No  particular  form  of  words  is  necessary  to  consti- 
tute a  contract  of  surety.  Any  words  that  express  an 
intention  to  undertake  that  the  debt  shall  be  paid  is  a 
contract  of  surety.  Thus,  "I  will  see  the  within  note 
paid"  (11  Pa.,  482),  or  "I  hereby  become  security  for 
John  Doe  for  the  fulfillment  of  the  within  obligation" 
(71  Pa.,  139),  or  "I  guarantee  the  payment  of  the 
within  note  at  maturity  and  at  all  times  thereafter" 
(6  Pa.,  C.  C,  523),  are  examples  of  the  language 
which  may  create  a  contract  of  surety.  (See  96  Pa., 
539,  and  144  Pa.,  330.) 
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It  will  be  observed,  from  the  examples  given,  that 
m  undertaking  that  payment  of  another's  debt  shall  be 
made  when  due  is  a  contract  of  suretyship.  But  that 
the  contract  is  one  of  guaranty  when  it  does  not  fix  the 
time  of  default  on  the  part  of  the  principal  debtor 
(15W.  N.  C,  129). 

Effect  of  Surety  Contract. — ^When  a  party 
becomes  surety  on  a  bill  or  note,  the  holder  of  such 
instrtunent  may  proceed  immediately  against  the  surety 
in  order  to  collect  it.  He  does  not  first  have  to  exhaust 
all  means  to  collect  from  the  original  debtor  (25  Pa., 
525,  and  no  Pa.,  478),  although  this  is  the  usual  pro- 
cedure (i  Watts,  280).  However,  if  the  surety  or 
one  authorized  by  him  should  give  the  creditor  a  posi- 
tive direction  to  sue  the  principal  debtor  at  a  time  when 
the  debt  can  be  collected  and  this  direction  can  be  dis- 
regarded, the  surety  will  be  released  (8  S.  &  R.,  no; 
47  Pa.,  268,  id  476,  and  no  Pa.,  478). 

Of  course,  if  either  the  surety  or  guarantor  should 
be  compelled  to  pay,  he  would  have  a  right  to  compel 
the  original  debtor  to  reimburse  him  to  the  extent  of 
the  amount  paid  (35  Pa.,  iii).  So,  also,  when  one 
co-surety  is  compelled  to  pay  the  whole  amount,  the 
other  co-sureties  may  be  compelled  to  reimburse  him  to 
the  extent  of  their  several  liabilities  (156  Pa.,  634. 
See  subject  Equity). 

Demand. 

General  Nature  of  Demand. — ^A  demand  is 
made  when  a  person  is  requested  to  do  a  particular 
thing  which  the  party  requesting  has  the  right  to  ask 
to  be  done.  Relative  to  negotiable  instruments, 
demands  may  be  made  for  two  purposes.     First,  A 
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demand  for  pa)rment  of  a  bill  or  note  may  be  made  of 
the  maker  by  the  holder  thereof.  Second,  The  accept- 
ance of  a  negotiable  instrument  may  be  demanded  of 
the  drawee  by  a  holder  in  due  course.  Demand  in  this 
connection  is  used  in  the  sense  of  presentment,  and,  in 
general,  is  not  necessary  in  order  to  hold  the  maker  of 
a  note,  or  the  acceptor  of  a  bill  (Act  May  15,  1901,  Sec. 
70,  and  see  Sec.  143).  These  are  original  parties  and 
are  liable  at  all  events  (26  Pa.,  257).  But  a  demand 
of  pa)mient  or  presentment  for  acc^tance  must  be 
made  and  proved  of  the  original  parties,  before  any  lia- 
bility attaches  to  the  subsequent  parties  or  those  condi- 
tionally liable  (Act  May  15,  1901,  Sees.  70  and  144, 
and  4  S.  &  R.,  480).  Thus,  for  the  purpose  of  hold- 
ing the  indorsers  of  a  bill  or  note  or  the  drawer  of  a  bill 
of  exchange,  it  must  be  shown  that  a  demand  was  made 
on  the  maker  of  the  note  or  the  acceptor  of  the  bill. 

It  does  not  matter  whether  the  indorsement  or 
acceptance  was  made  before  or  after  maturity,  the 
indorser  or  drawer  is  nevertheless  entitled  to  a  demand 
upon  the  maker  or  drawer  ( 18  Pa.,  426). 

Demand  for  FAVUENT.-rlVhen  and  Wheh  Not 
Necessary. — As  indicated,  the  general  rule  is  that 
demand  of  payment  is  necessary  only  in  order  to  charge 
the  drawer  and  indorsers,  or  parties  secondarily  liable. 
A  demand  is  not  necessary  to  hold  the  person  primarily 
liable  on  the  bill  or  note,  unless  such  instrument  is  by 
its  terms  payable  at  a  special  place,  and  he  is  able  and 
willing  to  pay  it  then  at  maturity  (Act  May  15,  1901, 
Sec  70).  In  this  case,  such  ability  and  willingness  are 
equivalent  to  a  tender  of  pa)mient  upon  his  part  (Act 
May  15,  1901,  Sec.  70). 

But  a  demand  of  payment  is  not  necessary  in  all 
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cases  to  charge  even  a  drawer  or  indorser.  There  are 
five  cases  in  which  it  may  be  dispensed  with,  (a) 
Demand  is  not  required  in  order  to  charge  the  drawer 
when  he  has  no  right  to  expect  or  require  that  the 
drawee  or  acceptor  will  pay  the  instrument  (Act  May 
15,  1901,  Sec.  79).  (b)  Nor  is  demand  of  payment 
required  in  order  to  charge  an  indorser  when  the 
instrument  was  made  or  accepted  for  his  accommoda- 
tion, and  he  has  no  reason  to  expect  that  the  instru- 
ment will  be  paid  if  presented  (Act  May  15,  1901,  Sec. 
80,  and  25  Pa.,  61).  Morevover,  a  demand  for  pay- 
ment is  dispensed  with  (c)  when,  after  the  exercise  of 
reasonable  diligence,  presentment  cannot  be  made;  (d) 
when  the  drawee  is  a  fictitious  person,  and  (e)  when 
there  is  either  an  express  or  implied  waiver  of  present- 
ment (Act  May  15,  1901,  Sec.  82). 

Essentials  of  Demand  for  Payment. — ^There  are  five 
essentials  of  a  legal  demand  for  payment  It  must  be 
made  (a)  by  the  proper  person,  (b)  of  the  proper  per- 
son, (c)  at  the  proper  place,  (d)  at  the  proper  time, 
and  (e)  in  the  proper  manner  (Act  May  15,  1901, 
Sec.  72). 

By  Whom  Demand  Must  be  Made. — ^The  holder  or 
some  person  or  agent  authorized  to  receive  pa)mient  on 
his  behalf  should  demand  pa)rment  of  a  bill  or  note 
(Act  May  15,  1901,  Sec.  72).  The  holder  is  the  per- 
son (a)  to  whom  it  is  indorsed,  or  into  whose  hands  it 
comes  for  (b)  collection,  or  (c)  under  a  blank  indorse- 
ment, or  (d)  when  it  is  payable  to  bearer. 

The  agent  may  be  (a)  any  clerk  or  subordinate  in 
the  employ  of  the  holder,  or  (b)  any  person  authorized 
by  the  holder,  or  (c)  executor  or  administrator  in  case 
of  the  death  of  the  holder,  or  (d)  assignee,  if  the  holder 
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be  a  bankrupt,  or  (e)  notary  public  in  the  case  of  a  for- 
eign bill  of  exchange. 

An  indorsement  to  the  agent  is  not  necessary  to 
enable  him  to  make  the  demand  (17  Mass.,  93). 

Of  Whom  the  Demand  Must  he  Made, — ^The 
demand  must  be  made  of  the  person  primarily  liable  on 
the  instrument,  or,  if  he  is  absent  or  inaccessible,  of  any 
person  found  at  the  place  where  the  presentment  or 
demand  is  made  (Act  May  15,  1901,  Sec.  72).  Thus, 
demand  may  be  made  of  the  acceptor  of  a  bill,  or  of  the 
maker  of  a  note,  or  of  the  clerk,  bookkeeper,  or  person 
in  charge  of  the  place  where  the  demand  is  made. 

A  demand  may  be  made  upon  the  personal  repre- 
sentatives, if  the  person  primarily  liable  on  the  instru- 
ment be  dead,  and  no  place  of  payment  be  specified 
(Act  May  15,  1901,  Sec.  76,  and  31  Pa.,  271).  So, 
also,  a  demand  may  be  made  of  the  trustee  or  assignee 
of  a  bankrupt  or  insolvent  debtor  (Act  May  15,  1901, 
Sec.  14s).  When  the  persons  primarily  liable  are 
responsible  as  partners,  and  no  place  of  payment  is 
specified,  demand  of  pa)mient  may  be  made  of  any  one 
of  them,  even  though  there  has  been  a  dissolution  of 
the  firm  (Act  May  15,  1901,  Sec.  jy).  But  when  the 
several  persons  primarily  liable  are  not  partners, 
demand  must  be  made  of  them  all  (Act  May  15,  1901, 
Sec.  78). 

Proper  Place  for  Making  Demand. — ^TheActof  May 
15,  1901  (Sec.  73),  provides  that  presentment  for  pay- 
ment of  a  bill  or  note  is  made  at  the  proper  place  (a) 
when  a  place  of  payment  is  specified  in  the  instrument 
and  it  is  there  presented,  (b)  when  no  place  of  pa)mient 
is  specified,  but  the  address  of  the  person  to  make  pay- 
ment is  given  in  the  instrument  and  it  is  there  pre- 
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r»ented,  (c)  when  no  place  of  pa)mient  is  specified  and 
no  address  is  given,  and  the  instrument  is  presented 
at  the  usual  place  of  business  or  residence  of  the  person 
who  is  to  make  pa)rment  (31  Leg.  Int.,  61),  (d)  in  any 
other  case,  if  presented  to  the  person  to  make  pajrment 
wherever  he  can  be  found,  or  if  presented  at  his  last 
known  place  of  business  or  residence.  (But  see  11 
Pa.,  456.) 

When  the  demand  must  be  made  at  the  residence  or 
place  of  busioess  of  the  person  who  is  to  make  payment, 
the  holder  in  due  course  must  exercise  due  diligence  to 
discover  such  residence  or  office.  Whether  or  not 
such  diligence  was  exercised  is  a  mixed  question  of  law 
and  fact,  to  be  determined  from  the  circumstances  of 
each  case  (3  Whart.,  116,  and  24  Pa.,  222).  The 
Court  is  to  give  its  opinion  on  the  law  to  the  jury 
according  to  the  circumstances  as  they  appear.  But 
the  jury  must  decide  the  fact  whether  there  was  due 
diligence  or  not  (3  Whart.,  116).  It  has  been  held 
that  a  notice  sent  through  the  post  office  is  not  such  a 
demand  as  the  law  requires,  where  his  residence  is  sup- 
posed to  be  ascertained  (3  Whart.,  116). 

Proper  Time  for  Making  Demand, — ^As  between 
the  maker  or  acceptor  and  holder  in  due  course  of  a 
negotiable  instnmient,  it  is  a  matter  of  small  moment 
when  the  holder  makes  demand  for  payment.  Any 
time  before  suit  is  brought  will  be  sufficient.  But  the 
law  is  more  exacting  when  the  drawer  or  indorser  are 
sought  to  be  charged  with  the  pa)rment  of  the  bill  or 
note.  Neither  the  drawer  nor  indorser  nor  any  person 
secondarily  liable  can  be  held  on  a  negotiable  instru- 
ment which  is  payable  on  a  specified  day,  unless  the 
demand  for  payment  was  made  at  a  reasonable  hour 
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(Act  May  15,  1901,  Sec.  72),  on  the  very  day  the  bill 
or  note  became  payable  (Act  May  15,  1901,  Sec.  71, 
and  8  Watts,  401). 

When  the  instrument  is  payable  at  a  bank,  pre- 
sentment for  payment  must  be  made  during  bank- 
ing hours,  unless  the  person  to  make  payment  has 
no  funds  there  to  meet  it  at  any  time  during  the 
day,  in  which  case  presentment  at  any  hour  before  the 
bank  is  closed  on  that  day  is  sufficient  (Act  May  15, 
1 90 1,  Sec.  75).  Instruments  falling  due  on  Saturday 
must  be  presented  for  payment  on  the  next  succeeding 
day  (Act  May  15,  1901,  Sec.  85).  But  instruments 
payable  on  demand  may,  at  the  option  of  the  holder,  be 
presented  for  pajrment  before  12  o'clock  noon  on  Sat- 
urday, when  that  entire  day  is  not  a  holiday  (Act  May 
15,  1901,  Sec.  8s). 

Where  no  time  is  fixed  for  the  payment  of  a  nego- 
tiable instrument,  as  when  payable  "on  demand"  or  "at 
sight,"  the  demand  for  pa)anent  must  be  made  within 
a  reasonable  time  after  its  issue,  except  that,  in  the  case 
of  a  bill  of  exchange  demand  for  payment  will  be  suf- 
ficient if  made  within  a  reasonable  time  after  the  last 
negotiation  thereof  (Act  May  15,  1901,  Sec.  71). 
When  the  facts  are  disputed,  the  question  of  what  is  a 
reasonable  time  is  one  of  mixed  law  and  fact.  But 
when  the  facts  are  undisputed  it  becomes  a  question  of 
law  for  the  Court  (7  W.  &  S.,  264). 

Two  rules  govern  the  time  of  presentment  for  pay- 
ment to  the  acceptor  for  honor  of  a  bill.  First,  If  the 
bill  is  to  be  presented  in  the  place  where  the  protest  for 
non-pajrment  was  made,  it  must  be  presented  not  later 
than  the  day  following  its  maturity.  Second,  But  if  it 
is  to  be  presented  in  some  other  place  than  the  place 
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where  it  was  protested,  then  it  must  be  forwarded  by 
mail  the  day  following  the  day  of  dishonor,  or  if  there 
be  no  mail  at  a  convenient  hour  on  that  day,  by  the 
next  mail  thereafter  (Act  May  15,  1901,  Sees.  168  and 
104). 

There  are  also  two  general  rules  to  be  observed  as 
to  when  payment  should  be  demanded  on  a  check. 
First,  when  the  holder  of  the  check  and  the  bank  or 
bankers  on  whom  it  is  drawn  are  in  the  same  village, 
borough,  or  city,  the  check  should  be  presented  for  pay- 
ment on  the  same  day  or  day  following  its  receipt  (141 
Pa.,  457).  Second,  When  the  holder  of  the  check  and 
the  bank  or  banker  on  whom  it  is  drawn  are  in  different 
places,  the  check  must  be  forwarded  on  the  same  day 
or  day  following  its  receipt  The  agent  to  whom  it  is 
forwarded  should,  in  like  manner,  present  it  at  the 
latest  on  the  day  after  it  is  received  (Bolle's  Negotiable 
and  Non-Negotiable,  Paper,  106). 

The  Act  of  May  15,  1901  (Sees.  81  and  169),  pro- 
vides that  delay  in  making  demand  for  pa3mient  is 
excused  when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not  imputable  to 
his  default,  misconduct  or  negligence,  and  that  when 
the  cause  of  delay  ceases  to  operate,  demand  must  be 
made  with  reasonable  diligence. 

Proper  Manner  of  Making  Demand. — ^The  demand 
for  payment  should  be  made  by  actually  producing  the 
bill  or  note,  showing  it  to  the  person  from  whom  pay- 
ment is  demanded,  and  insisting  upon  immediate  pay- 
ment (Act  May  15,  1901,  Sec.  74).  However,  when 
a  negotiable  instrument  is  payable  at  a  specified  bank,  it 
IS  sufficient  if  the  bill  or  note  is  lodged  with  the  bank 
at  maturity  (see  Act  May  15,  1901,  Sees.  75  and  87^ 
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and  4  W.  &  S.,  505).  Pajrment  can  not  be  demanded 
by  mailing  notice  to  the  maker  or  acceptor  (3  Whart., 
116). 

Demand  for  Acceptance. — When  and  When 
Not  Necessary. — In  order  to  charge  the  drawer  and 
indorser  of  a  bill  of  exchange  with  liability  thereon,  it 
is  essential  in  all  cases  where  a  demand  for  acceptance 
is  necessary,  that  the  bill  be  presented  for  acceptance  or 
negotiated  on  the  day  it  falls  due,  or  within  a  reason- 
able time  (Act  May  15,  1901,  Sees.  144  and  146).  A 
demand  for  acceptance  must  be  made  (a)  when  the  bill 
is  payable  after  sight,  or  on  demand,  or  in  any  other 
case  where  presentment  for  acceptance  is  necessary  in 
order  to  fix  the  maturity  of  the  instrument,  (b)  when 
the  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance,  or  (c)  when  the  bill  is  drawn  payable 
elsewhere  than  at  the  residence  or  place  of  business  of 
the  drawee  (Act  May  15,  1901,  Sec.  143). 

But  a  demand  for  the  acceptance  of  a  bill  is  not 
necessary  in  any  other  case  to  render  any  party  to  the 
bill  liable  thereon  (Act  May  15,  1901,  Sec.  143). 
Presentment  for  acceptance  is  excused  (a)  when  the 
drawee  is  dead  or  has  absconded,  or  is  a  fictitious  per- 
son or  a  person  not  having  capacity  to  contract  by  bill ; 
(b)  when,  after  the  exercise  of  reasonable  diligence, 
presentment  can  not  be  made,  and  (c)  when,  although 
presentment  has  been  irregular,  acceptance  has  been 
refused  on  some  other  ground  (Act  May  15,  1901,  Sec. 

148). 

Essentials  of  Demand  for  Acceptance, — The  essen- 
tials of  a  demand  for  acceptance  are  similar  to  those  for 
payment,  i.  e.,  the  demand  for  acceptance  of  a  bill  must 
be  made  (a)  by  and  (b)  of  the  proper  person,  (c)  at 
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the  proper  place  and  (d)  time,  and  (e)  in  the  proper 
manner. 

By  and  of  Whom  the  Demand  for  Acceptance 
Must  be  Made. — ^The  Act  May  15,  1901  (Sec.  145), 
provides  that  presentment  for  acceptance  must  be  made 
by  or  on  behalf  of  the  holder  at  a  reasonable  hour  on  a 
business  day,  and  before  the  bill  is  overdue  to  the 
drawer  or  some  person  authorized  to  accept  or  refuse 
acceptance  on  his  behalf.  When  a  bill  is  addressed  to 
two  or  more  drawees  who  are  not  partners,  present- 
ment must  be  made  to  them  all,  unless  one  has  author- 
ity to  accept  or  refuse  acceptance  for  all,  in  which  case 
presentment  may  be  made  only  to  him  (Act  May  15, 
1901,  Sec.  145).  When  the  drawee  is  dead,  present- 
ment may  be  made  to  his  personal  representative  (Act 
May  15,  1901,  Sec.  145).  When  the  drawee  has  been 
adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an 
assignment  for  the  benefit  of  creditors,  presentment 
may  be  made  to  him  or  his  trustee  or  assignee  (Act 
May  IS,  1901,  Sec.  145). 

In  general,  it  may  be  said  that  the  principles  stated 
as  applicable  to  the  person  by  and  of  whom  a  demand 
for  payment  may  be  made  obtain  in  the  case  of  the  per- 
sons by  and  of  whom  demand  for  the  acceptance  of  a 
bill  of  exchange  may  be  made  (pages  731  and  732). 

Place,  Time  and  Manner  of  Making  Demand  for 
ficceptance.^  So,  also,  the  general  principles  previously 
stated  as  relative  to  the  place,  time  and  manner  of  mak- 
ing demand  for  payment  apply  with  equal  force  in 
making  demand  for  acceptance  (see  Act  May  15,  1901, 
Sec.  146). 

When  the  holder  of  a  bill,  drawn  payable  elsewhere 
than  at  the  pldce  of  business  or  the  residence  of  the 
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drawee,  has  not  time,  with  the  exercise  of  reasonable 
diligence,  to  present  the  bill  for  acceptance  before  pre- 
senting it  for  pa)mient  on  the  day  that  it  falls  due,  the 
delay  caused  by  presenting  the  bill  for  acceptance 
before  presenting  it  for  payment  is  excused  and  does 
not  discharge  the  drawers  and  indorsers  (Act  May  15, 
1901,  Sec.  147). 

Acceptance. 

Definition,  Nature  of  Acceptance  and  How 
Made. — ^An  acceptance  of  a  bill  is  the  signification  of 
the  drawee  to  the  order  of  the  drawer.  The  acceptance 
must  be  in  writing  and  signed  by  the  drawee.  It  must 
not  express  that  the  drawee  will  perform  his  promise 
by  any  other  means  than  the  payment  of  money  (Act 
May  15,  1901,  Sec.  132).  The  holder  of  a  bill  which 
is  presented  for  acceptance  may  require  that  the  accept- 
ance be  written  on  the  bill,  and  if  such  request  is 
refused  may  treat  the  bill  as  dishonored  (Act  May  15, 
1 90 1,  Sec.  133).  When  the  acceptance  is  written  on  a 
paper  other  than  the  bill  itself,  it  does  not  bind  the 
acceptor,  except  in  favor  of  a  person  to  whom  it  is 
shown,  and  who,  on  the  faith  thereof,  receives  the  bill 
for  value  (Act  May  15,  1901,  Sec.  134). 

An  acceptance  will  be  presumed  when  the  drawee 
to  whom  a  bill  is  delivered  for  acceptance  (a)  destroys 
the  same,  or  (b)  refuses  within  twenty-four  hours 
after  such  delivery,  or  within  such  other  period  as  the 
holder  may  allow,  to  return  the  bill  accepted  or  non- 
accepted  to  the  holder  (Act  May  15,  1901,  Sec. 
^37)-  So,  also,  an  unconditional  promise  in  writing 
to  accept  a  bill  before  it  is  drawn,  is  deemed  an  actual 
acceptance  in  favor  of  every  person,  who,  upon  the 
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faith  thereof,  receives  the  bill  for  value  (Act  May  15, 
1901,  Sec.  134). 

When  an  Acceptance  May  be  Made. — ^The 
drawee  is  allowed  twenty-four  hours  after  the  bill  has 
been  presented  for  payment  within  which  to  decide 
whether  or  not  he  will  accept  it  (Act  May  15,  1901, 
Sec  136).  The  acceptance,  however,  if  given,  dates 
as  of  the  day  of  presentation  (Act  May  15,  1901,  Sec 

136). 

A  bill,  moreover,  may  be  accepted  (a)  before  it  has 
been  signed  by  the  drawer  or  while  otherwise  incom- 
plete, or  (b)  when  it  is  overdue,  or  (c)  after  it  has 
been  dishonored  by  a  previous  refusal  to  accept  or  by 
non-payment  (Act  May  15,  1901,  Sec  138).  But 
when  a  bill  payable  after  sight  is  dishonored  by  non- 
acceptance  and  the  drawee  subsequently  accepts  it,  the 
holder,  in  the  absence  of  any  different  agreement,  is 
entitled  to  have  the  bill  accepted  as  of  the  date  of  the 
first  presentment  (Act  May  15,  1901,  Sec  138). 

Kinds  of  Acceptance. — ^The  acceptance  of  a  bill 
of  exchange  may  be  either  (a)  General,  (b)  Qualified, 
or  (c)  For  Honor. 

General  Acceptance. — ^A  general  acceptance  assents 
without  qualification  to  the  order  of  the  drawer  (Act 
May  15,  1901,  Sec  139).  An  acceptance  to  pay  at  a 
particular  place  is  a  general  acceptance,  unless  it 
expressly  states  that  the  bill  is  to  be  paid  there  only  and 
not  elsewhere  (Act  May  15,  1901,  Sec  140). 

Qualified  Acceptance. — ^An  acceptance  is  qualified 
which  in  express  terms  varies  the  effect  of  the  bill  as 
drawn  (Act  May  15,  1901,  Sec  140).  The  Act  of 
May  15,  1901  (Sec  141),  provides  that  an  acceptance 
is  qualified  which  is  (a)  conditional;  that  is  to  say, 
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which  makes  payment  by  .the  acceptor  dependent  on  the 
fulfillment  of  a  condition  therein  stated;  or  (b)  which  is 
partial ;  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  drawn;  or  (c)  which 
is  local ;  that  is  to  say,  an  acceptance  to  pay  only  at  a 
particular  place;  or  (d)  which  is  qualified  as  to  time; 
or  (e)  which  is  the  acceptance  of  some  one  or  more  of 
the  drawees,  but  not  of  all. 

The  holder  may  refuse  to  take  a  qualified  accept- 
ance; and  if  he  does  not  obtain  an  unqualified  accept- 
ance, he  may  treat  the  bill  as  dishonored  by  non-accept- 
ance (Act  May  15,  1901,  Sec.  142).  When,  how- 
ever, a  qualified  acceptance  is  taken,  the  drawer  and 
indorsers  are  discharged  from  liability  on  the  bill, 
unless  they  have  expressly  or  impliedly  authorized  the 
holder  to  take  a  qualified  acceptance  or  subsequently 
assent  to  it  (Act  May  15,  1901,  Sec.  142). 

An  assent  to  a  qualified  acceptance  may  be  pre- 
sumed when  the  drawer  or  indorser  of  a  bill  receives 
notice  of  a  qualified  acceptance,  and  neglects  within 
a  reasonable  time,  to  express  his  dissent  of  such 
qualified  acceptance  to  the  holder  (Act  May  15,  1901, 
Sec.  142). 

Acceptance  for  Honor, — Definition  and  Essentials 
of  an  Acceptance  for  Honor, — When  a  bill  of 
exchange  has  been  protested  for  dishonor  by  non- 
acceptance,  or  protested  for  better  security,  and  is  not 
overdue,  any  person  not  being  a  party  already  liable 
thereon,  may,  with  the  consent  of  the  holder,  intervene 
and  accept  the  bill  supra  (before)  protest  for  the  honor 
of  any  party  liable  thereon,  or  for  the  honor  of  the  per- 
son for  whose  account  the  bill  is  drawn  (Act  May  15, 
1901,  Sec.  161). 
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There  are  four  essentials  of  a  valid  acceptance  for 
honor  supra  protest,  (a)  It  must  be  in  writing,  and  (b) 
indicate  that  it  is  an  acceptance  for  honor  and  (c)  must 
be  signed  by  the  acceptor  for  honor  (Act  May  15,  1901, 
Sec.  162).  (d)  It  should  expressly  state  for  whose 
honor  the  acceptance  is  made.  In  the  absence  of  such 
express  statement,  the  acceptance  is  deemed  to  be  an 
acceptance  for  the  honor  of  the  drawer  (Act  May  15, 
1901,  Sec.  163).  The  acceptance  for  honor  may  be 
for  part  only  of  the  sum  for  which  the  bill  is  drawn. 
There  may  also  be  an  acceptance  by  several  different 
persons  for  the  honor  of  different  parties  who  are  liable 
on  the  same  bill  (Act  May  15,  1901,  Sec.  161). 

Liability  of  an  Acceptor  for  Honor. — ^The  acceptor 
for  honor  by  such  acceptance  engages  that  he  will,  on 
due  presentment,  pay  the  bill  according  to  the  terms  of 
his  acceptance,  provided  three  essentials  be  fulfilled. 
These  essentials  are  (a)  that  the  bill  shall  not  have 
been  paid  by  the  drawee,  (b)  that  it  shall  have  been 
duly  presented  for  payment  and  protested  for  non-pay- 
ment, and  (c)  that  notice  of  dishonor  shall  have  been 
given  to  him  (Act  May  15,  1901,  Sees.  165  and  167 
and  170). 

This  liability  of  an  acceptor  for  honor  extends  to 
the  holder  in  due  course  and  to  all  parties  to  the  bill 
subsequent  to  the  party  for  whose  honor  he  has 
accepted  (Act  May  15,  1901,  Sec.  164). 

Payment* 

Essentials  of  Payment. — Payment  should  be 
made  (a)  by  and  (b)  to  the  proper  person,  at  the 
proper(c)  time  and  (d)  place,  and  (e)  in  the  proper 
manner. 
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By  Whom  Payment  May  be  Made. — Any  per-* 
son  who  is  liable  on  a  bill  or  note  may  discharge  such 
liability  by  paying  it.  But  the  effect  of  such  payment 
varies  as  it  is  made  by  different  parties  to  the  instru- 
ment. All  of  the  parties  to  a  bill  or  note  are  discharged 
from  liability  thereon  when  payment  is  made  (a)  by  or 
on  behalf  of  the  principal  debtor,  or  (b)  by  the  party 
accommodated  when  the  instrument  is  made  or 
accepted  for  accommodation  (Act  May  15,  1901,  Sec. 
119). 

But  when  the  instrument  is  paid  by  a  party  sec- 
ondarily liable  thereon,  as  the  drawer  of  a  bill  or  the 
indorser  of  a  bill  or  note,  it  is  not  discharged,  except 
in  the  case  of  accommodation  paper  (Act  May  15, 
1901,  Sees.  119  and  121).  The  party  so  paying  is 
remitted  to  his  former  rights  as  regards  all  prior  par- 
ties (Act  May  15,  1901,  Sec.  121).  Thus,  when  the 
drawer  or  indorser  pays  a  bill  or  note,  he  has  a  right 
of  action  to  recover  the  amount  paid  against  the 
acceptor  of  the  bill  or  the  maker  of  the  note  and  all 
antecedent  parties,  and  the  instrument  is  not  discharged 
until  the  drawer  or  indorser  is  subrogated  to  the  amount 
paidorthe  Statute  of  Limitations  extinguishes  the  debt. 

Moreover,  the  party  who  pays  a  debt  for  which 
he  is  secondarily  liable  may  strike  out  his  own 
and  all  subsequent  indorsements,  and  again  n^otiate 
the  instrument,  except  (a)  when  it  is  payable  to  the 
order  of  a  third  person  and  has  been  paid  by  the 
drawer,  and  (b)  when  it  was  made  or  accepted  for 
accommodation,  and  has  been  paid  by  the  party 
accommodated  (Act  May  15,  1901,  Sec.  121;  see 
31  N.  Y.,  441,  that  indorser  is  liable  if  indorsements 
are  not  stricken  out). 
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To  Whom  Payment  May  Be  Made. — ^The  pay- 
ment of  a  bill  or  note  must  be  made  to  the  holder  in 
due  course  of  it,  or  to  some  person  authorized  by  him 
to  receive  payment.  When  the  instrimient  is  payable 
to  bearer  or  indorsed  in  blank,  the  person  in  whose 
possession  the  instrument  is  has  sufficient  evidence  of 
title  and  authority  to  demand  and  receive  payment — 
even  though  the  instrument  has  been  lost  or  stolen 
(page  715).  But  where  the  bill  or  note  is  payable  to 
order  or  contains  a  special  indorsement,  no  person 
other  than  the  one  to  whose  order  it  is  drawn  or  to 
whom  it  is  indorsed  can  receive  payment  of  it  so  as  to 
discharge  the  person  liable  thereon  (page  720). 

Time  of  Payment — In  General. — Every  negoti- 
able instrument  is  payable  at  the  time  fixed  therein 
without  days  of  gra^e  (Act  May  15,  1901,  Sec.  85). 
When  the  instrument  is  payable  at  a  fixed  period  after 
date,  after  sight  or  after  the  happening  of  a  specified 
event,  the  time  of  payment  is  determined  by  excluding 
the  day  from  which  the  time  is  to  begin  to  run,  and  by 
including  the  date  of  payment.  But  when  the  day  of 
maturity  falls  upon  Sunday  or  a  holiday,  the  instru- 
ment is  payable  on  the  next  succeeding  business  day 
(Act  May  15,  1901,  Sec.  85).  Instruments  falling  due 
on  Saturday  are  to  be  presented  for  pa)rment  on  the 
next  succeeding  business  day.  But  instruments  pay- 
able on  demand  may,  at  the  option  of  the  holder,  be 
presented  for  payment  before  twelve  o'clock  noon  on 
Saturday  when  the  entire  day  is  not  a  holiday. 

Instruments  payable  at  no  fixed  time,  as  when  pay- 
able "on  demand,*'  or  "at  sight"  should  be  paid  when 
a  legal  demand  for  payment  has  been  made  (see  page 
734). 
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While  a  negotiable  instrument  should  be  paid  on 
the  very  day  of  its  maturity,  yet  it  may  be  paid  either 
(a)  before  or  (b)  after  maturity. 

Payment  Before  Maturity. — Payment  made  before 
maturity  is  valid  as  between  the  original  parties  to  the 
bill  or  note,  but  as  between  the  person  making  payment 
and  a  bona  fide  purchaser  of  the  instrument  before 
maturity,  it  is  not  such  payment  in  due  course  as  will 
prevent  the  bona  fide  purchaser  from  enforcing  pay- 
ment thereon  (Act  May  15,  1901,  Sec.  88).  Thus, 
John  Doe  makes  a  note  payable  to  Richard  Roe  sixty 
days  after  date,  which  the  latter  for  value  indorses  and 
transfers  to  Simon  Smith  ten  days  after  he  receives  it. 
Now  if  one  day  after  Richard  Roe  transfers  the  note 
to  Simon  Smith,  John  Doe  should  pay  Richard  Roe  the 
full  amount  of  it  with  interest,  such  payment  would  not 
discharge  John  Doe's  liability  to  Simon  Smith,  the 
bona  fide  purchaser  for  value. 

Payment  After  Maturity — Payment  for  Honor, — 
When  a  bill  or  note  has  been  protested  for  non-nrry- 
ment,  any  person  may  intervene  and  pay  it  s'll^ra 
protest  for  the  honor  of  any  person  liable  thereon,  or 
for  the  honor  of  the  person  for  whose  account  it  wn-: 
drawn  (Act  May  15,  1901,  Sec.  171,  and  103  Prx , 

309). 

The  pa)rment  for  honor  must  be  attested  by  a  notn- 
rial  act  of  honor,  which  may  be  appended  to  the  prot^-^t 
or  form  an  extension  to  it  (Act  May  15,  1901,  Sec. 
172).  The  notarial  act  of  honor  must  be  founded  on 
a  declaration  made  by  the  payer  for  honor,  or  by  his 
agent  in  that  behalf,  declaring  his  intention  to  pay  the 
bill  for  honor  and  for  whose  honor  he  pays  (Act  May 
IS,  1901,  Sec.  173). 
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When  two  or  more  persons  offer  to  pay  a  bill  for 
the  honor  of  different  parties,  the  person  whose  pay- 
ment will  discharge  most  parties  to  the  bill  is  to  be 
given  the  preference  (Act  May  15,  1901,  Sec.  174). 
The  payer  for  honor  on  paying  to  the  holder  the 
amount  of  the  bill  and  the  notarial  expenses  incidental 
to  its  dishonor,  is  entitled  to  receive  both  the  bill  itself 
and  the  protest  for  the  purpose  of  protecting  himself 
(Act  May  15,  1901,  Sec.  177). 

The  effect  of  payment  for  honor  of  a  bill  or  note  is 
to  discharge  from  liability  all  parties  subsequent  to  the 
party  for  whose  honor  it  is  paid  (Act  May  15,  1901, 
Sec.  175).  But  the  payer  for  honor  is  subrogated  for, 
and  succeeds  to  both  the  rights  and  duties  of  the  holder, 
to  whom  payment  was  made,  as  regards  the  party  for 
whose  honor  he  pays  and  all  parties  liable  to  the  latter 
(Act  May  15,  1901,  Sec.  175).  But,  in  general,  an 
indorser  is  not  liable  to  one  who  pays  a  bill  or  note  for 
his  honor  without  notice  of  such  payment  (7  Ohio, 
pt.  2,  156). 

When  the  holder  of  a  bill  refuses  to  receive  pay- 
ment for  honor,  sufyra  protest,  he  loses  his  right  of 
recourse  against  any  party  who  would  have  been  dis- 
charged by  such  payment  (Act  May  15,  1901,  Sec. 
176). 

Place  of  Payment. — The  general  rules  of  law 
stated  as  applicable  to  the  proper  place  of  making  a 
demand  for  payment  obtain  in  the  case  of  payment. 
In  general,  the  pa)rment  may  be  made  at  the  same 
place  at  which  the  demand  must  be  called  to  the  notice 
of  the  person  liable.  The  general  principles  stated  on 
another  page  need  not  be.  repeated  in  this  connection 
(page  732). 
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Manner  of  Payment-t-Mm^^  Be  Made  in  Lawful 
Money, — A  negotiable  bill  or  note  must  be  paid  in  that 
money  which  is  lawful  currency  (page  696 )•  A  pay- 
ment in  counterfeit  money  is  a  nullity  (3  Pa.,  330), 
unless  the  counterfeit  note  is  received  from  an  innocent 
person  and  retained  for  an  unreasonable  length  of  time 
without  giving  notice  to  the  innocent  payer  (13 
S.  &  R.,  318).  The  negligent  receiver  of  coimterfeit 
money  must  bear  the  loss  when  the  payment  is  made  by 
an  innocent  party  (13  S.  &  R.,  318). 

May  Be  Made  By  and  Through  Agents, — ^The  pay- 
ment of  the  money  must  not  necessarily  be  made  by 
manual  transfer  by  the  payer.  It  may  be  made  by  and 
through  his  authorized  agents.  Thus,  money  sent  by 
mail  in  payment  of  a  bill  or  note  is  a  valid  discharge  of 
the  obligation.  In  case  of  loss  during  transportation, 
the  loss  will  fall  on  the  creditor,  if  the  money  was  sent 
by  mail  at  his  request. .  But  if  the  creditor  did  not 
request  or  authorize  it  to  be  sent  by  post,  the  debtor 
sends  the  money  at  his  own  risk  (69  Pa.,  159). 

Effect  of  Part  Payment. — Part  payment  of  a 
bill  or  note  will  not  discharge  the  balance  (11  Kulp, 
191,  and  72  Pa.,  13),  even  though  there  was  an  agree- 
ment with  the  creditor  to  discharge  the  balance  but  no 
new  consideration  supported  the  new  agreement 
(4  Pa.,  C  C,  117).  Part  payment  of  the  instrument 
will  not  extinguish  it,  even  when  made  in  satisfaction 
of  the  whole  debt,  unless  there  be  a  release  under  seal 
of  the  balance  of  the  debt  (74  Pa.,  36). 

It  will  be  observed  then  that  part  payment  will  dis- 
charge a  negotiable  instrument  only  (a)  when  there  is 
an  agreement  to  that  effect  supported  by  a  separate  con- 
sideration, or  (b)  when  there  is  a  release  under  seal. 
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Manner  of  Applying  Funds  for  Payment — 
Right  of  Debtor. — ^A  debtor  may  direct  in  what  man- 
ner his  money  shall  be  used  for  the  discharge  of  his 
debts  (22  Pa.,  492).  Thus,  a  debtor  is  liable  on  notes 
or  bills  to  both  B  and  C.  He  sends  checks  to  the  X 
bank  for  the  discharge  of  the  bill  or  note  due  to  B. 
The  bank  would  be  compelled  to  follow  his  directions 
and  could  not  discharge  the  bill  or  note  due  to  C  (123 
Pa.,  576,  and  3  W.  &  S.,  550).  But  the  debtor  can  not 
subsequently  change  an  express  direction  as  to  the 
application  of  funds  (24  Pa.,  215)  to  the  injury  of  a 
third  person  (23  Pa.,  68). 

Right  of  Creditor. — However,  if  the  debtor  does 
not  exercise  his  right  of  direction,  the  creditor  may 
apply  the  funds  which  come  into  his  possession  to  the 
payment  of  whatever  debts  he  pleases  (6  W.  &  S.,  9). 
The  creditor's  own  advantage  may  be  preferred  to  that 
of  the  debtor  from  whom  he  receives  the  check  or  note 
(6  W.  &  S.,  9), 

Right  of  the  Law. — In  case  neither  the  debtor  nor 
the  creditor  has  made  an  application  of  the  money,  bills 
or  notes,  the  law  will  discharge  the  debts,  created  by 
bills,  notes  or  otherwise,  in  the  following  order :  First, 
Payment  will  be  made  of  an  interest  bearing  in  prefer- 
ence to  a  non-interest  bearing  debt  (10  Watts,  255). 
Second,  In  case  of  an  interest  bearing  debt,  payment 
must  first  be  made  of  the  interest  and  then  of  the  prin- 
cipal (78  Pa.,  96).  Third,  When  there  are  several 
claims,  payment  must  be  applied  to  the  oldest  (91  Pa., 
83).  Fourth,  When  the  several  claims  are  secured  in 
different  ways,  the  least  secured  must  be  paid  first 
(33  Pa.,.  151). 

However,  the  above  general  rules  bend  to  the  set- 
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tied  principle  of  law  that  payments  will  always  be 
apportioned  to  the  advantage  of  the  surety  or  party  sec- 
ondarily liable  and  to  the  prejudice  of  the  creditor  or 
party  primarily  liable  (33  Pa.,  151,  9  Watts,  386,  and 
5  Kulp,  107). 

Defenses  to  Payment. — ^The  payment  of  a  bill  or 
note  may  be  resisted  on  several  grounds.  The  most 
important  of  these  defenses  are  (a)  want  of  or  (b)  ille- 
gal consideration;  or  that  the  bill  or  note  was  (c) 
forged,  or  obtained  by  (d)  fraud,  (e)  duress,  (f)  find- 
ing, or  (g)  larceny;  or  that  there  has  been  (h)  a  non- 
delivery or  (i)  misapplication  of  the  bill  or  note,  or 
(j)  a  prior  adjudication,  or  (k)  lapse  of  time,  or  (1) 
payment  of  it. 

Want  of  Consideration. — ^As  between  the  original 
parties  to  a  bill  or  note,  the  most  common  defense  to 
payment  is  want  of  consideration  (Act  May  15,  1901, 
Sec.  28,  and  112  Pa.,  480).  But  the  absence  or  failure 
of  consideration  can  not  be  asserted  against  a  subse- 
quent bona  fide  holder  in  due  course  (Act  May  15, 
1901,  Sec.  28,  and  6  S.  &  R.,  537). 

Want  of  consideration  may  result  from  two  causes 
(a)  that  there  never  was  a  consideration;  or  (b)  if 
there  was  one,  it  has  since  failed.  This  failure  of  con- 
sideration may  be  either  (i)  total  or  (2)  partial. 

Total  Failure  of  Consideration. — A  total  failure  of 
consideration  is  where  the  original  consideration  of  the 
bill  or  note  has  wholly  ceased  to  exist,  as  between  the 
original  parties  to  the  bill  or  note,  relief  will  be  given 
against  such  failure  of  consideration  (29  Pa.,  456). 

Partial  Failure  of  Cofisideration, — A  partial  failure 
of  consideration  is  where  the  original  consideration  has 
in  part  been  extinguished.     The  Act  of  May  15,  1901 
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(Sec.  28),  provides  that  a  partial  failure  o(  considera- 
tion is  a  defense  pro  tanto,  whether  the  failure  be  an 
ascertained  and  liquidated  amount  or  otherwise  (but 
see  51  Pa.,  259,  and  163  Pa.,  262).  That  is,  it  renders 
that  part  of  the  negotiable  instrument  void  which  can 
be  apportioned  to  that  part  of  the  consideration  which 
has  failed.  Thus,  A  buys  a  farm  and  pays  half  of  the 
purchase  money  in  cash  and  gives  a  note  for  the  bal- 
ance. The  failure  of  title  to  more  than  half  the  land 
would  be  a  valid  defense  to  the  note. 

Illegal  Consideration. — A  bill  or  note  given  for  an 
illegal  or  immoral  consideration  is  absolutely  void, 
either  in  the  possession  of  the  original  parties  or  of  a 
bona  fide  holder  in  due  course  (page  693).  Thus,  a 
check  is  void  which  is  given  in  payment  of  an  entrance 
fee  to  a  horse  race  (94  Pa.,  132),  or  a  note  which  is 
given  in  a  gambling  transaction  (112  Pa.,  523),  or  a 
note  given  by  a  husband  to  a  wife  in  consideration  that 
she  would  not  oppose  proceedings  for  divorce  (78  Pa., 
194),  or  any  note  given  in  settlement  of  criminal 
charges  (109  Pa.,  180),  excepting  misdemeanors  of  a 
private  nature  (Act  March  31,  i860,  P.  L.,  432,  and 
see  subject  of  Contracts). 

When  part  of  the  consideration  is  legal  and  part  is 
illegal,  the  legal  part  of  the  bill  or  note  may  be  collected 
when  the  legal  can  be  separated  from  the  illegal  con- 
sideration (2  W.  &  S.,  235).  But  if  no  separation 
can  be  made,  there  may  be  no  recovery. 

When  the  consideration  is  legal,  but  the  bill  or  note 
is  founded  on  an  illegal  act,  the  instrument  may  be 
enforced  (92  Pa.,  393).  Thus,  contrary  to  law  a 
national  bank  takes  a  note  secured  by  real  estate.  The 
maker  of  such  note  must  pay  it,  notwithstanding  the 
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bank's  improper  and  illegal  acceptance  of  it.  So,  also, 
a  note  given  to  a  mother  to  stifle  criminal  prosecution 
for  fornication  and  bastardy  is  enforceable  (126  Pa., 

253). 

Forgery, — Pa)rment  can  not  be  enforced  on  a 
forged  negotiable  instrument  as  between  the  orig- 
inal parties  (Sec  23,  151  Pa.,  142),  or  by  a  honb  Me 
holder,  unless  (a)  the  maker  or  endorser  remained 
silent  when  the  forgery  was  shown  to  him  (103  Pa., 
344),  or  (b)  was  in  any  way  guilty  of  negligence  in 
detecting  the  forgery  (159  Pa.,  46,  196  Pa.,  235). 

Fraud. — So,  also,  as  between  the  original  parties,  a 
bill  or  note  obtained  or  negotiated  by  fraud  is  worthless 
(Act  May  15,  1901,  Sec.  55).  But  a  negotiable  instru- 
ment obtained  or  negotiated  by  fraud  is  good  and  may 
be  enforced  when  in  the  hands  of  a  bona  Ude  holder  in 
due  course  (148  Pa.,  499).  Moreover,  where  the 
fraud  is  mutual,  the  instrument  is  binding,  even  as 
between  original  parties  thereto  ( 102  Pa.,  366).  Thus, 
A,  fearing  bankruptcy  and  desiring  to  defraud  his  cred- 
itors, transferred  his  property  to  B  and  took  notes  in 
payment  thereof.  If  A  should  seek  to  enforce  payment 
on  the  notes,  B  could  not  defend  on  the  ground  of 
fraud. 

Duress. — ^The  original  holder  of  a  bill  or  note 
obtained  by  duress,  force  or  fear  can  not  enforce  it 
either  against  the  maker  (4  Penny.,  467)  or  against 
an  indorser  who  signed  without  knowledge  of  the 
duress,  force  or  fear  (Act  May  15,  1901,  Sec.  55,  and 
90  Pa.,  161).  But  duress  is  not  a  defense  to  the  col- 
lection of  a  bill  or  note  when  the  instrument  is  in  the 
hands  of  a  bona  Me  holder  in  due  course,  or  when  the 
instrument  is  in  the  hands  of  the  original  holder  and  an 
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indorser  signs  it  with  knowledge  of  the  duress  (90  Pa., 
161). 

Finding,  Larceny,  and  Non-Delivery. — A  person 
finding  or  stealing  a  bill  or  note  can  not  recover  on  it 
in  his  own  name,  but  a  bona  Ade  holder  in  due  course 
may  do  so  (page  716). 

Every  contract  on  a  negotiable  instrument  is  incom- 
plete and  revocable  until  delivery  of  the  instrument  for 
the  purpose  of  giving  effect  to  it.  The  non-delivery  of 
the  instrument  is,  therefore,  a  good  defense  to  the  pay- 
ment of  such  instrument,  (page  702). 

Misapplication, — When  a  bill  or  note  is  negotiated 
in  breach  of  faith  or  under  such  circumstances  as 
amount  to  fraud,  payment  on  the  instrument  may  be 
resisted  as  between  the  original  but  not  as  between  sub- 
sequent parties  (Act  May  15,  1901,  Sec.  55).  Thus,  a 
bill  or  note  made  for  the  accommodation  of  a  person 
who  promises  the  maker  to  use  it  for  a  particular  pur- 
pose is  restricted  in  the  use  of  such  instrument  to  such 
purpose.  If  the  person  accommodated  should  divert 
the  note  from  the  particular  purpose  and  fraudulently 
negotiate  it  for  another  purpose,  the  holder  will  be 
unable  to  recover  thereon  unless  he  can  show  that  he  is 
a  bona  fide  holder  in  due  course. 

Prior  Adjudication. — ^A  prior  adjudication  on  a  bill 
or  note  is  a  good  defense  as  between  all  parties  to  a 
second  action  on  the  same  instrument  (25  Pa.,  150). 
But  a  judgment  of  non-suit  ordered  by  the  judge  pre- 
siding at  the  trial  of  a  cause  is  not  a  bar  to  a  subsequent 
action  brought  against  the  same  defendant,  by  the  same 
plaintiff  and  for  the  same  cause  (Bright.  Rep.,  106). 

Lapse  of  Time. — ^The  law  presumes  that  every  pru- 
dent man  will  collect  all  debts  due  him,  within  a  rea- 
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sonable  time  after  their  maturity.  The  Act  of  Maich 
27,  J  713  ( I  Sm.,  76),  fixes  six  years  to  be  such  reason- 
able time  within  which  actions  on  bills  or  notes  must  be 
brought.  If  suit  be  not  begun  within  six  years  from 
the  time  the  right  of  action  accrued,  recovery  will  be 
forever  barred  (14  S.  &  R.,  328). 

Prior  Payment. — The  payment  of  a  bill  or  note  at 
or  after  maturity  in  good  faith  and  without  notice  that 
his  title  is  defective  is  such  payment  made  in  due  course 
as  will  discharge  the  instrument  (Act  May  15,  1901, 
Sec.  88).  But  payment  before  maturity  is  no  defense 
to  an  action  on  a  bill  or  note  by  a  bona  fide  holder  in 
due  course  (page  744). 

Non-Payment. 

In  General. — When  a  legal  demand  for  payment 
has  been  made  on  the  party  or  parties  primarily  liable, 
and  such  payment  has  been  refused,  the  law  requires 
in  many  cases  that  the  holder  in  due  course  of  the  bill 
or  note  must  perform  certain  formalities  before  those 
who.are  secondarily  liable  can  be  charged  with  the  debt. 
These  formalities  are  (a)  Protest  and  (b)  Notice  of 
Dishonor. 

Protest — Definition  and  Essentials  of  Protest. — 
A  protest  is  a  formal  declaration  in  writing  that  pay- 
ment or  acceptance  of  a  bill  or  note  has  been  demanded 
and  refused.  This  formal  declaration  may  be  made 
(a)  by  a  notary  public  or  (b)  by  any  respectable  resi- 
dent of  the  place  where  the  bill  is  dishonored  in  the 
presence  of  two  or  more  credible  witnesses  (Act  May 
15,  1901,  Sec.  154).  A  notary  public  is  an  officer 
appointed  by  the  Governor  of  the  state  and  acting  under 
authority  of  the  Commonwealth  to  administer  oaths. 
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attest  deeds  and  other  written  instruments,  to  certify 
and  authenticate  copies  of  documents,  and  to  protest 
negotiable  instruments. 

There  are  six  essentials  of  a  valid  protest,  (a)  It 
must  be  annexed  to  the  bill  or  contain  a  copy  of  it  (Act 
May  15,  1901,  Sec.  153).  But  when  a  bill  is  lost  or 
destroyed,  or  is  wrongly  detained  from  the  person  enti- 
tled to  hold  it,  protest  may  be  made  on  a  copy  or  written 
particulars  thereof  (Act  May  15,  1901,  Sec.  160). 
(b)  It  must  be  under  the  hand  and  seal  of  the  notary 
making  it  (Act  May  15,  1901,  Sec.  153).  It  must 
specify  (c)  the  time  and  place  of  demand  or  present- 
ment, (d)  the  fact  that  presentment  was  made  and  the 
manner  thereof,  (e)  the  course  or  reason  for  protesting 
the  bill,  and  (f)  the  demand  made  and  the  answer 
given,  if  any,  or  the  fact  that  the  drawee  or  acceptor 
could  not  be  found  (Act  May  15,  1901,  Sec.  153). 

When  Protest  is  Necessary. — ^There  seem  to  be 
three  cases  in  which  a  protest  is  necessary. 

First,  a  protest  is  absolutely  necessary  in  all  cases 
of  dishonor  of  bills  of  exchange  which  appear  on  their 
face  to  be  foreign  bills  of  exchange  (Act  May  15,  1901, 
Sec.  152).  If  such  bills  are  not  protested,  the  drawer  and 
indorsers  are  discharged  (Act  May  15,  i90i,Sec.  152). 
Foreign  bills  of  exchangemaybeprotestedforeitherdis- 
honor  by  non-acceptance  or  dishonor  by  non-payment 
(Act  May  15,  i90i,Sec.  152).  So,also,a  bill  whichhas 
been  protested  for  non-acceptance  may  be  subsequently 
protested  for  non-payment  (Act  May  15,  i90i,Sec.  157). 

Second,  where  a  dishonored  bill  has  been  accepted 
for  honor  supra  protest,  or  contains  a  reference  in  case 
of  need,  it  must  be  protested  for  non-payment  before  it 
is  presented  for  payment  to  the  acceptor  for  honor  or 
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referee  in  case  of  need  (Act  May  15,  1901,  Sec  167)! 
The  referee  in  case  of  need  is  the  name  of  a  person 
placed  on  a  bill  by  the  drawer  or  any  indorser  thereof, 
to  whom  the  holder  may  resort  in  case  of  need,  i.  e.,  in 
case  the  bill  is  dishonored  by  non-acceptance  or  non- 
payment (Act  May  15,  1901,  Sec.  131). 

Third,  when  a  bill  is  dishonored  by  the  acceptor  for 
honor,  it  must  be  protested  for  non-payment  by  him 
(Act  May  15,  1901,  Sec.  170). 

When  Protest  is  Unnecessary. — A  protest  is  not 
necessary  in  any  instance  of  the  dishonor  of  a  bill  other 
than  in  the  three  cases  just  stated  (see  Act  May  15, 
1901,  Sees.  118  and  152).  While  all  parties,  whether 
primarily  or  secondarily  responsible,  are  liable  on  all 
inland  bills  or  notes  without  protest  (6  W.  &  S.,  507), 
yet  it  is  the  general  practice  with  all  banks  and  with 
most  prudent  business  men  to  have  all  bills  and  notes 
protested.  This  is  because  protesting  an  instrument  is 
a  comparatively  inexpensive  method  of  securing  the 
best  evidence  of  demand,  non-payment  and  consequent 
dishonor  of  the  instrument  (106  Pa.,  531). 

While  unnecessary,  it  is  the  usual  practice  for  the 
holder  in  due  course  to  protest  a  bill  for  better  security, 
where  the  acceptor  has  been  adjudged  a  bankrupt  or  an 
insolvent,  or  has  made  an  assignment  for  the  benefit  of 
creditors  before  the  bill  matures  (Act  May  15,  1901, 
Sec.  158). 

When  and  Where  Protest  Must  Be  Made, — ^When 
a  bill  is  protested,  such  protest  must  be  made  on  the  day 
of  its  dishonor  (Act  May  15,  1901,  Sec.  155),  unless 
the  delay  is  caused  by  circumstances  beyond  the  control 
of  the  holder,  and  not  imputable  to  his  default,  miscon- 
duct or  negligence  (Act  May  15,  1901,  Sec.  159).    But 
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when  the  cause  of  delay  ceases  to  operate,  the  bill 
must  be  noted  and  protested  with  reasonable  diligence 
(Act  May  15,  1901,  Sec.  159).  The  protest  may  be 
subsequently  extended  as  of  the  date  of  the  noting, 
when  the  bill  has  been  duly  noted  (Act  May  15,  1901, 
Sec.  155). 

A  bill  must  be  protested  at  the  place  where  it  is  dis- 
honored, except  that  when  a  bill,  drawn  payable  at  the 
place  of  business  or  residence  of  some  person  other 
than  the  drawee,  has  been  dishonored  by  non-accept- 
ance, it  must  be  protested  for  non-payment  at  the  place 
where  it  is  expressed  to  be  payable,  and  no  further  pre- 
sentment for  payment  to  or  demand  on  the  drawee  is 
necessary  (Act  May  15,  1901,  Sec.  156). 

Notice  of  Dishonor. — Definition  and  Nature  of 
Notice  of  Dishonor. — ^The  second  formality  or  step  in 
the  remedy  to  secure  payment  of  a  bill  or  note  which 
has  not  been  accepted  or  paid  is  to  give  notice  to  the 
maker  or  indorser  thereof  of  such  dishonor  by  non- 
acceptance  or  non-payment  Notice  of  dishonor  is 
authentic  information  from  the  proper  source  and  to 
the  proper  person  that  the  bill  or  note  has  been  dishon- 
ored either  by  non-acceptance  or  non-payment  The 
purpose  of  this  notice  is  to  enable  the  person  notified  to 
take  measures  for  his  own  security  against  parties  who 
are  liable  to  him. 

The  notice  of  dishonor  may  be  in  writing  or  merely 
oral,  and  may  be  pven  in  any  terms  which  sufficiently 
identify  the  instrument  and  indicate  that  it  has  been 
dishonored  by  non-acceptance  or  non-pa)mient  (Act 
May  15,  1901,  Sec.  96,  and  76  Pa.,  134).  When  the 
notice  is  written,  it  need  not  be  signed  (Act  May  15, 
1901,  Sec.  95)  ;  and  if  it  is  insufficient  in  any  particular 
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it  may  be  supplemented  and  validated  by  verbal  com- 
munication (Act  May  15,  1901,  Sec.  95).  Moreover, 
a  mis-description  of  the  instrument  which  is  dishon- 
ored, or  other  mistake  in  the  notice  does  not  vitiate  the 
notice  unless  the  party  to  whom  the  notice  is  given  is 
in  fact  misled  thereby  (Act  May  15,  1901,  Sec.  95). 
Thus,  if  the  date  of  the  note  sent  to  the  indorser  is 
wrong  and  misleads  him,  the  indorser  is  relieved  of  lia- 
bility (2  Pa.,  355).  But  a  notice,  dated  May  26th  and 
served  on  an  indorser  on  the  25th  of  May,  which  set 
forth  that  a  note  indorsed  by  him  was  due  on  the  25th 
of  May,  was  held  a  sufficient  notice,  because  it  was  not 
misleading  (14  Pa.,  483). 

IVhen  Notice  of  Dishonor  is  Necessary. — The  gen- 
eral rule  is  that  notice  of  dishonor  must  be  given  to  the 
drawer  and  to  each  indorser  of  every  negotiable  instru- 
ment which  has  been  dishonored  by  non-acceptance  or 
non-payment.  Any  drawer  or  indorser  to  whom  such 
notice  has  not  been  g^ven  is  discharged  from  liability 
thereon  (Act  May  15,  1901,  Sec.  89).  But  an  omis- 
sion to  give  notice  of  dishonor  by  non-acceptance  does 
not  prejudice  the  rights  of  a  holder  in  due  course  sub- 
sequent to  the  omission  (Act  May  15,  1901,  Sec  117). 

Neither  death,  illness,  insolvency,  nor  imprison- 
ment will  excuse  the  lack  of  notice  of  dishonor  (see 
Act  May  15,  1901,  Sees.  98  and  loi,  and  53  Pa.,  273, 
and  16S.  &R.,  157). 

When  Notice  of  Dishonor  is  Unnecessary, — ^There 
are  several  exceptions  to  the  general  rule  of  law  that 
notice  must  be  given  in  order  to  hold  the  drawer  and 
indorser  in  all  cases  of  the  dishonor  of  negotiable 
instruments.  The  Act  of  May  15,  1901  (Sec.  114), 
provides  that  notice  of  dishonor  is  not  required  to  be 
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given  to  the  drawer  in  either  of  the  following  cases: 

(a)  when  the  drawer  and  drawee  are  the  same  person, 

(b)  when  the  drawee  is  a  fictitious  person  or  a  person 
not  having  capacity  to  contract,  (c)  when  the  drawer  is 
the  person  to  whom  the  instrument  is  presented  for  pay- 
ment, (d)  when  the  drawer  has  no  right  to  expect  or 
require  that  the  drawee  or  acceptor  will  honor  the 
instrument,  and  (e)  when  the  drawee  has  counter- 
manded payment 

The  same  act  also  provides  that  notice  of  dishonor 
need  not  be  given  to  an  indorser  (a)  when  the  drawee 
is  a  fictitious  person  or  a  person  not  having  capacity  to 
contract,  and  the  indorser  was  aware  of  the  fact  at  the 
time  he  indorsed  the  instrument;  or  (b)  when  the 
indorser  is  the  person  to  whom  the  instrument  is  pre- 
sented for  payment  (see  3  Pa.,  399,  where  the  indorser 
is  also  the  maker  of  the  bill)  ;  or  (c)  when  the  instru- 
ment was  made  or  accepted  for  his  accommodation 
(Act  May  15,  1901,  Sec.  115);  or  (d)  when  the 
indorser  has  knowledge  of  the  dishonor  (Act  May  15, 
1901,  Sec.  108,  and  3  Pa.,  399). 

It  has  also  been  held  that  notice  of  dishonor  must 
not  be  pven  to  an  indorser  who  is  without  funds 
(2  W.  &  S.,  401),  or  who  is  the  absolute  debtor 
(132  Pa.,  307),  as  where  the  indorser  at  the  time  the 
discount  is  effected  makes  a  distinct  promise  to  pay  the 
note  at  maturity.  Are  these  exceptions  rendered  inef- 
fective by  Section  89  of  the  Act  of  May  15,  1901, 
which  provides  that  notice  of  dishonor  must  be  given 
in  all  cases  of  the  dishonor  of  negotiable  instruments, 
except  as  otherwise  provided  in  the  act  itself? 

Notice  of  dishonor  need  not  be  given  to  either  a 
drawer  or  indorser,  or  rather  may  be  dispensed  with 
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in  either  case,  when  after  the  exercise  of  reasonable 
diligence  it  can  not  be  given  to  or  does  not  reach  the 
parties  to  be  charged  (Act  May  15,  1901,  Sec.  112,  and 
5  Pa.,  178).  Thus,  the  cessation  of  intercourse 
between  two  cities  during  war  was  held  to  be  sufficient 
excuse  for  the  omission  of  notice  of  dishonor  of  a  bill 
drawn  in  one  city  on  a  party  in  the  other  city  (48  Pa., 
261). 

So,  also,  when  the  notice  of  dishonor  by  non- 
acceptance  has  been  given,  notice  of  a  subsequent  dis- 
honor by  non-payment  is  unnecessary,  unless  in  the 
meantime  the  instrument  has  been  accepted  (Act  May 
15,  1901,  Sec.  116). 

Notice  of  the  dishonor  of  a  bill  or  note  may  also  be 
waived  by  the  party  who  is  entitled  to  such  notice. 

Waiver  of  Notice  of  Dishonor. — The  Act  of  May 
15,  1901  (Sec.  109),  provides  that  notice  of  dishonor 
may  be  waived  either  before  the  time  of  giving  notice 
has  arrived,  or  after  the  omission  to  give  due  notice, 
and  that  the  waiver  may  be  either  (a)  express  or  (b) 
implied  {22  Leg.  Int.,  293).  An  express  waiver  may 
be  either  oral  or  in  writing.  A  waiver  may  be  implied 
from  any  words  or  acts  on  the  part  of  drawer  or 
indorser  of  the  bill  or  note  which  mislead  the  holder  in 
due  course  and  prevent  him  from  making  the  usual 
demand  and  from  giving  the  usual  notice  of  dishonor 
(106  Pa.,  531). 

The  words  and  acts  from  which  a  waiver  may  be 
implied  is  a  question  to  be  determined  by  the  peculiar 
circumstances  of  each  case.  However,  the  following 
acts  have  been  held  sufficient  to  constitute  a  waiver  of 
notice  of  dishonor :  the  request  by  the  indorser  to  the 
maker  of  a  matured  bill  or  note  to  draw  on  him  for  the 
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amount  to  be  paid  (64  Pa.,  406),  an  offer  before 
maturity  to  renew  the  original  note  with  the  same 
makers  and  indorsers  (147  Pa.,  303),  the  admission 
by  an  indorser  of  his  liability  and  a  request  by  him  for 
time  to  arrange  the  matter  (87  Pa.,  129),  and  the 
indorser's  taking  of  a  note  for  the  purpose  of  enforcing 
collection  thereon  (52  Pa.,  247). 

The  waiver  may  be  made  by  the  holder  in  due 
course  or  by  any  agent  to  whom  he  has  given  adequate 
authority.  The  authority  of  an  agent  to  waive 
demand,  protest  and  notice  must  be  clearly  conferred 
and  proved.  It  can  not  be  implied  from  his  authority 
to  draw  checks  or  to  indorse  bills  and  notes  of  any 
character  (17  Pa.,  C.  C.  289). 

The  effect  of  a  waiver  of  notice,  in  general,  is  to 
put  the  indorser  and  drawer  and  all  parties  secondarily 
liable  in  the  same  position  as  if  protest  had  been  made 
and  notice  of  dishonor  had  been  given  (64  Pa.,  406). 
The  Act  of  May  15,  1901  (Sec.  iii),  provides  that  a 
waiver  of  protest,  whether  in  the  case  of  a  foreign  bill 
of  exchange  or  other  negotiable  instrument,  is  deemed 
to  be  a  waiver  not  only  of  a  formal  protest,  but  also  of 
presentment  and  notice  of  dishonor.  When  the  waiver 
is  embodied  in  the  instrument  itself,  it  is  binding  upon 
all  parties,  but  when  it  is  written  above  the  signature 
of  an  indorser,  it  binds  only  him  (Act  May  15,  1901, 
Sec.  no). 

By  Whom  Notice  May  be  Given. — ^The  notice  of 
dishonor  may  be  given  by  or  on  behalf  of  the  holder  in 
due  course,  or  by  or  on  behalf  of  any  party  to  the  instru- 
ment who  might  be  compelled  to  pay  it  to  the  holder, 
and  who,  upon  taking  it  up  would  have  a  right  to  reim- 
bursement from  the  party  to  whom  the  notice  is  given 
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(Act  May  15,  1901,  Sec.  90,  and  16  S.  &  R.,  157). 
Thus,  the  notary  public  who  takes  the  protest  usually 
acts  as  the  agent  of  the  holder  in  giving  notice  (8  W. 
N.  C,  345).  A  verbal  notice  sent  by  the  clerk  of  the 
bank  is  sufficient  (19  Pa.,  178). 

It  is  not  necessary  to  state  who  the  owner  of  the  bill 
or  note  is.  Nor  is  it  necessary  that  the  notice  of  dis- 
honor given  by  an  agent  be  conveyed  in  the  name  of  the 
party  entitled  to  givt  notice.  The  notice  may  be  given 
by  the  agent  in  his  own  name  or  in  the  name  of  any 
party  entitled  to  give  notice,  whether  the  party  be  his 
principal  or  not  (Act  May  15,  1901,  Sec.  91). 

When  notice  of  dishonor  is  pven  by  or  on  behalf 
of  the  holder,  it  inures  for  the  benefit  of  all  subsequent 
holders  and  all  prior  parties  who  have  a  right  of 
recourse  against  the  party  to  whom  it  is  g^ven  (Act 
May  15,  1901,  Sec.  92).  When  notice  is  given  by  or 
on  behalf  of  a  party  entitled  to  give  notice,  it  inures 
for  the  benefit  of  the  holder  and  all  parties  subsequent 
to  the  party  to  whom  such  notice  is  pven  (Act  May 
15,  1901,  Sec.  93). 

To  Whom  Notice  May  be  Given, — Notice  of  dis- 
honor should  be  given  to  all  parties  to  the  bill  or  note 
whom  the  holder  in  due  course  intends  to  hold  responsi- 
ble for  its  payment.  The  notice  may  be  given  either 
to  the  party  himself  or  to  his  agent  in  that  behalf  (Act 
May  15,  1901,  Sec.  97).  Moreover,  the  holder  in  due 
course  may  give  direct  notice  to  each  party  liable  on  the 
bill  or  note  (2  Pa.,  355),  or  he  may  convey  notice  only 
to  the  immediate  indorser,  who  in  turn,  in  order  to  pro- 
tect himself,  must  notify  prior  indorsers.  When  prior 
indorsers  are  notified  by  the  immediate  indorser,  the 
holder  in  due  course  may  recover  against  any  of  the 
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indorsers  as  though  he  gave  the  notice  himself  (30  Pa,, 

139)- 

When  the  instrument  has  been  dishonored  in  the 
hands  of  an  agent,  he  may  either  himself  give  notice 
to  the  parties  liable  thereon,  or  he  may  give  notice  to 
his  principal  (Act  May  15,  1901,  Sec.  94).  If  he  gives 
notice  to  his  principal,  he  must  do  so  within  the  same 
time  as  if  he  were  the  holder,  and  the  principal,  upon 
the  receipt  of  such  notice  (has)  himself  the  same  time 
for  giving  notice  as  if  the  agent  had  been  an  independ- 
ent holder  (Act  May  15,  1901,  Sec.  94). 

When  any  party  is  dead  and  his  death  is  known  to 
the  party  giving  notice,  the  notice  must  be  given  to  a 
personal  representative  if  there  be  one,  and  if  with 
reasonable  diligence  he  can  be  found  (Act  May  15. 
1 90 1,  Sec.  98).  If  there  be  no  personal  representa- 
tive, notice  may  be  sent  to  the  last  residence  or  last 
place  of  business  of  the  deceased  (Act  May  15,  1901, 
Sec.  98).  So,  also,  when  a  party  has  been  adjudged  a 
bankrupt  or  an  insolvent,  or  has  made  an  assignment 
for  the  benefit  of  creditors,  notice  may  be  given  either 
to  the  party  himself  or  to  his  trustee  or  assignee  (Act 
May  15,  1901,  Sec.  loi). 

When  the  parties  to  be  notified  are  partners  notice 
to  any  one  partner  is  notice  to  the  firm  (16  S.  &  R., 
^57)f  even  though  there  has  been  a  dissolution  (Act 
May  15,  1901,  Sec.  99,  and  8  Phila.,  531).  But  notice 
to  joint  parties  who  are  not  partners  must  be  given  to 
each  of  them,  unless  one  of  them  has  authority  to 
receive  such  notice  for  the  others  (Act  May  15,  1901, 
Sec.  100,  and  7  W.  &  S.,  383). 

Time  of  Giving  Notice. — Notice  of  the  dishonor  of 
a  bill  or  note   should   be  given   with   due  diligence 


Digitized  by  VjOOQIC 


j62  PRINCIPLES  OF   PENNSYLVANIA   LAW 

(i  DalL,  252).  While  the  question  of  due  diligence 
depends,  in  general,  upon  the  peculiar  circumstances  of 
each  case  (6  W.  &  S.,  399),  yet  the  Act  of  May  15, 
1901  (Sees.  103  and  104),  provides  the  time  within 
which  notice  must  be  given  in  certain  cases. 

Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  notice  must  be  given 
within  the  following  time:  (a)  If  given  at  the  place 
of  business  of  the  person  to  receive  notice,  it  must  be 
given  before  the  close  of  business  hours  on  the  follow- 
ing day  (5  Pa.,  178).  (b)  If  given  at  his  residence,  it 
must  be  given  before  the  usual  hours  of  rest  on  the  fol- 
lowing day.  (c)  If  sent  by  mail,  it  must  be  deposited 
in  the  post-office  in  time  to  reach  him  in  usual  course 
on  the  day  following  (Act  May  15,  1901,  Sec.  103,  and 
87  Pa.,  379). 

Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  must  be 
given  within  the  following  times:  (a)  If  sent  by  mail, 
it  must  be  deposited  at  the  post-office  in  time  to  go  by 
mail  the  day  following  the  day  of  dishonor ;  or  if  there 
be  no  mail  at  a  convenient  hour  on  that  day,  by  the 
next  mail  thereafter,  (b)  If  given  otherwise  than 
through  the  post-office,  then  within  the  time  that  notice 
would  have  been  received  in  due  course  by  mail  if  it 
had  been  deposited  in  the  post-office  within  the  time 
specified  above  (Act  May  15,  1901,  Sec  104,  and 
24  Pa.,  148). 

There  is  a  presumption  of  due  notice,  notwithstand- 
ing any  miscarriage  in  the  mails,  when  notice  of  dis- 
honor is  duly  addressed  and  deposited  in  the  post-office 
(Act  May  15,  1901,  Sec.  105,  and  4  W.  &  S.,  505. 
But  see  59  Pa.,  79).     Notice  is  deemed  to  have  been 
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deposited  in  the  post-office  when  deposited  in  any 
branch  post-office  or  in  any  letter-box  under  the  con- 
trol of  the  Post-Office  Department  (Act  May  15,  1901, 
Sec.  106). 

It  has  been  held  in  Pennsylvania  that  the  service 
of  a  notice  of  dishonor  on  Sunday  is  a  nullity  (64  Pa., 
447),  even  though  the  indorser  receive  it  in  silence 
(76  Pa.,  132).  In  general,  it  may  be  stated  that  when 
the  day  or  the  last  day  for  doing  any  act  required  or 
permitted  to  be  done  relative  to  negotiable  instruments 
falls  on  Sunday  or  on  a  holiday,  the  act  may  be  done  on 
the  next  succeeding  secular  or  business  day  (Act  May 
15,  1901,  Sec.  194). 

When  a  party  receives  notice  of  dishonor,  he  has 
after  the  receipt  of  such  notice  the  same  time  for  giving 
notice  to  antecedent  parties  that  the  holder  has  after 
the  dishonor  (Act  May  15,  1901,  Sec.  107). 

Delay  in  giving  notice  of  dishonor  is  excused  when 
the  delay  is  caused  by  circumstances  beyond  the  con- 
trol of  the  holder,  and  not  imputable  to  his  default, 
misconduct  or  negligence  (Act  May  15,  1901,  Sec. 
113).  But  where  the  cause  of  delay  ceases  to  operate, 
notice  must  be  given  with  reasonable  diligence  (Act 
May  15,  1901,  Sec.  113). 

Manner  of  Giving  Notice. — ^As  indicated  in  the  pre- 
ceding pages,  the  notice  of  dishonor  may  be  either  (a) 
written  or  (b)  verbal,  or  (c)  both  written  and  verbal. 
The  one  essential  of  notice  is  that  the  party  entitled  to 
it  shall  be  informed  of  the  dishonor  of  the  bill  or  note 
on  which  he  is  liable.    (Page  755). 

The  notice  of  dishonor  may  be  given  either  (a)  per- 
sonally, or  (b)  by  agent,  or  (c)  by  mail  (page  762). 
When  the  notice  is  sent  by  mail  it  should  be  sent  to  the 
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address  added  to  his  signature  (Act  May  15,  1901,  Sec 
108).  If  no  address  is  added  to  the  signature,  then 
notice  of  dishonor  must  be  sent  (a)  either  to  the  post- 
office  nearest  to  his  place  of  residence  or  to  the  post- 
office  where  he  is  accustomed  to  receive  his  letters 
(44  Pa.,  86) ;  or,  (b)  if  he  live  in  one  place  and  have 
his  place  of  business  in  another,  notice  may  be  sent  to 
either  place;  or,  (c)  if  he  is  sojourning  in  another 
place,  notice  may  be  sent  to  the  place  where  he  is 
sojourning  (Act  May  15,  1901,  Sec.  108). 

Accommodation  Paper. 

Definition  and  Nature  of  an  Accommodation 
Party. — An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  acceptor  or 
indorser,  without  receiving  value  therefor,  and  for  the 
purpose  of  lending  his  name  to  some  other  person  (Act 
May  15,  1901,  Sec.  29).  Such  a  person  is  liable  on 
the  instrument  to  a  holder  for  value,  notwithstanding 
such  holder  at  the  time  of  taking  the  instrtunent  knew 
him  to  be  only  an  accommodation  party  (Act  May  15, 
1901,  Sees.  29  and  64).  Thus,  A  wishes  to  borrow  a 
hundred  dollars  of  B,  which  B  will  not  advance  him  on 
his  personal  note  alone.  A  then  goes  to  C,  in  whom  B 
has  confidence,  and  secures  a  note  from  him  payable  to 
A,  which  A  in  turn  indorses  over  to  B  in  return  for  the 
money.  A  could  also  make  his  own  note  payable  to  B 
and  C  could  indorse  it.  In  either  case  the  note  is  an 
accommodation  note  (55  Pa.,  75). 

Rights  and  Liabilities  of  an  Accommodation 
Party. — C  has  received  nothing  for  thus  accommo- 
dating A  by  lending  him  the  credit  of  his  name,  and  A 
is  under  every  obligation  to  save  C  from  paying  the 
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hundred  dollars.  Hence,  when  C  is  the  maker  of  an 
accommodation  note  for  A,  who  becomes  the  indorser, 
A  can  not  recover  from  C  if  he  (A)  pays  the  note  at 
maturity  (174  Pa.,  548),  nor  can  A  negotiate  it  (Act 
May  15,  1901,  Sec.  121).  But  B  or  any  bona  Ade 
holder  in  due  course  may  recover  payment  on  it 
(155  Pa.,  22y),  or  again  negotiate  it  unless  it  has  been 
paid  by  the  party  accommodated  (Act  May  15,  1901, 
Sees.  119  and  121).  If  C  or  any  maker,  drawer, 
indorser  or  acceptor  should  be  compelled  to  pay  an 
accommodation  bill  or  note,  he  may  recover  the  amount 
paid,  with  all  the  interest  and  costs,  from  A  or  the 
party  accommodated  (44  Pa.,  356).  But  the  suit  foi 
the  recovery  of  money  paid  by  a  party  accommodating 
another  must  be  brought  on  the  contract  disclosed  by 
the  bill  or  note  and  not  on  implied  assumpsit  for  money 
paid  to  the  use  of  the  party  accommodated  (2  Whart., 
344,  and  6  Pa.,  57).  Therefore,  if  more  than  six  years 
have  elapsed  between  the  time  at  which  the  note  fell  due 
and  the  commencement  of  the  action,  the  accommoda- 
tion maker,  drawer,  indorser,  or  acceptor  can  not 
recover,  even  though  he  paid  the  amount  to  the  holder 
within  six  years  (2  Whart.,  344). 

If  there  are  two  or  more  accommodation  parties 
who  are  liable  on  the  same  bill  or  notie,  and  one  party 
is  compelled  to  pay  the  whole  debt,  the  party  so  paying 
may  recover  from  the  other  parties  their  pro  rata  shares 
of  the  amount  paid  (28  Pa.,  233). 

The  party  accommodated  may  pledge  an  accommo- 
dation bill  or  note  as  collateral  security  for  an  ante- 
cedent debt  (20  Pa.,  386).  Thus,  A  makes  an  accom- 
modation note  to  B,  which  B  indorses  to  the  X  bank  as 
collateral  security  for  a  note  of  his  own  which  had  pre- 
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viously  been  discounted  there.  Such  note  may  be 
enforced  against  the  accommodation  maker.  This  rule 
of  law  rests  on  the  principle  that  he  who  lends  his  own 
bill  or  note  for  the  accommodation  of  another,  lends  his 
credit,  without  any  restrictions  as  to  its  use  (30  Pa., 
138).  When  accommodation  paper  is  pledged  for  an 
antecedent  debt,  it  is  open  to  any  defense  except  the 
want  of  consideration  that  could  be  made  against  the 
original  holder  (83  Pa.,  372). 

An  accommodation  bill  or  note  may  also  be  trans- 
ferred by  the  party  accommodated  in  payment  of  an 
antecedent  debt  (88  Pa.,  420). 

As  stated  tmder  the  general  subject  of  G>ntracts,  a 
married  woman  can  not  become  an  accommodation 
indorser  in  Pennsylvania. 

Rights  of  Respective  Holders. 

Definition  of  Holder  and  Holder  in  Due 
Course. — ^The  payees  or  indorsees  of  bills  or  notes  may 
be  either  (a)  holders  or  (b)  holders  in  due  course. 
The  holder  is  the  payee  or  indorsee  of  a  bill  or  note  who 
is  in  possession  of  it,  or  the  bearer  thereof  (Act  May 
15,  1901,  Sec.  191). 

A  holder  in  due  course  is  a  holder  who  has  taken 
the  instrument  under  the  following  conditions:  (a) 
that  it  is  complete  and  regular  upon  its  face;  (b)  that 
he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored 
if  such  was  the  fact;  (c)  that  he  took  it  in  good  faith 
and  for  value;  and  (d)  that  at  the  time  it  was  n^o- 
tiated  to  him  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiat- 
ing it  (Act  May  15,  1901,  Sec.  52). 
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When  the  transferee  receives  notice  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it,  before  he  has  paid  the  full  amount 
agreed  to  be  paid  for  it,  he  will  be  deemed  a  holder  in 
due  course  only  to  the  extent  of  the  amount  thereto- 
fore paid  by  him  (Act  May  15,  1901,  Sec.  54).  When 
an  instrument  payable  on  demand  is  negotiated  an 
unreasonable  length  of  time  after  its  issue,  the  holder 
is  not  deemed  a  holder  in  due  course  (Act  May  15, 
1901,  Sec.  53). 

Every  holder  is  deemed,  prima  facie,  to  be  a  holder 
in  due  course.  But  when  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  the  instnunent  was 
defective,  the  burden  is  on  the  holder  to  prove  that  he 
or  some  person  under  whom  he  claims  acquired  the  title 
as  holder  in  due  course  (Act  May  15,  1901,  Sec.  59). 
But  this  rule  does  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrument  prior  to  the  acquisi- 
tion of  such  defective  title  (Act  May  15,  i90i,Sec  59). 

Defective  Title  and  Notice  of  Infirmity. — 
The  title  of  a  person  who  negotiates  an  instrument  is 
defective  when  he  obtained  the  instrument  or  any  sig- 
nature thereto  by  fraud,  duress,  or  force  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or  under 
such  circumstances  as  amount  to  fraud  (Act  May  15, 
1901,  Sec.  55). 

To  constitute  notice  of  an  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  n^otiating  it, 
the  person  to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect,  or  knowl- 
edge of  such  fact,  that  his  action  in  taking  the  instru- 
ment amounted  to  bad  faith  (Act  May  15,  Sec.  56). 
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Rights  of  the  Holder. — ^The  holder  of  a  nego- 
tiable instrument  may  sue  thereon  in  his  own  name,  and 
payment  to  him  in  due  course  discharges  the  instru- 
ment (Act  May  15,  1901,  Sec.  51).  But  if  the  holder 
is  not  a  holder  in  due  course,  any  defense  may  be  made 
to  the  payment  of  the  instrument  that  could  have  been 
made  to  a  non-negotiable  instrument  between  the  orig- 
inal parties  (Act  May  15,  1901,  Sec.  58).  However, 
a  holder  who  derives  his  title  through  a  holder  in  due 
course,  and  who  is  free  from  fraud  or  illegality  affect- 
ing the  instrument,  has  all  the  rights  of  such  former 
holder  in  respect  to  all  parties  prior  to  the  latter  (Act 
May  15,  1901,  Sec.  58). 

Rights  of  the  Holder  in  Due  Course. — A 
holder  in  due  course  holds  the  instrument  free  from 
any  defect  of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties  among  themselves. 
He  may  enforce  payment  of  the  instrument  for  the  full 
amount  of  it  against  all  parties  liable  thereon,  either  as 
makers,  drawers,  indorsers  or  acceptors  (Act  May  15, 
1901,  Sec.  57). 

Liabilities  of  Parties. 

The  principal  parties  to  a  bill  or  note  are  (a)  the 
maker,  (b)  the  drawer,  (c)  the  acceptor,  and  (d)  the 
indorser. 

Liabilities  of  the  Maker. — The  maker  of  a 
negotiable  note  by  making  it,  engages  that  he  will  pay 
it  according  to  its  tenor,  and  admits  the  existence  of 
the  payee  and  his  then  capacity  to  indorse  (Act  May 
15,  1901,  Sec.  60). 

Liabilities  of  the  Drawer. — The  drawer,  by 
drawing  a  negotiable  instrument,  admits  the  existence 


Digitized  by  VjOOQIC 


INCIDENTS  OP   NEGOTIABLE  INSTRUMENTS  769 

of  the  payee  and  his  then  capacity  to  indorse,  and 
engages  that,  on  due  presentment,  the  instnunent  will 
be  accepted  or  paid,  or  both,  according  to  its  tenor 
(Act  May  15,  1901,  Sec  61).  He  further  promises 
that  if  the  bill  or  note  be  dishonored  and  the  necessary 
proceedings  on  dishonor  be  duly  taken,  he  will  pay  the 
amount  thereof  to  the  holder  or  to  any  subsequent 
indorser,  who  may  be  compelled  to  pay  it  (Act  May  15, 
1901,  Sec.  61). 

But  the  drawer  may  insert  in  the  instrument  an 
express  stipulation,  negativing  or  limiting  ihis  own 
liability  to  the  holder  (Act  May  15,  1901,  Sec.  61). 

Liabilities  of  the  Acceptor. — ^The  acceptor,  by 
accepting  the  instrument,  engages  that  he  will  pay  it 
according  to  the  tenor  of  his  acceptance,  and  admits 
(a)  the  existence  of  the  drawer,  the  genuineness  of  his 
signature  and  his  capacity  and  authority  to  draw  the 
instrument;  and  (b)  the  existence  of  the  payee  and  his 
then  capacity  to  indorse  (Act  May  15,  1901,  Sec.  62). 

Liabilities  of  an  Indorsee — Liabilities  of 
Indorser  in  Blank. — A  person  placing  his  signature 
upon  an  instrument  otherwise  as  maker,  drawer,  or 
acceptor  is  deemed  to  be  an  indorser,  unless  he  clearly 
indicates  by  appropriate  words  his  intention  to  be 
bound  in  some  other  capacity  (Act  May  15,  1901,  Sec. 
63).  Thus,  where  a  person,  before  delivery,  places  his 
signature  in  blank  on  the  back  of  an  instrument  nego- 
tiable by  delivery,  he  incurs  all  the  liabilities  of  an 
indorser  (Act  May  15,  1901,  Sec.  67)  in  accordance 
with  the  following  rules:  (a)  if  the  instrument  is  pay- 
able to  the  order  of  a  third  person,  he  is  liable  to  the 
payee  and  to  all  subsequent  parties;  (b)  if  the  instru- 
ment is  payable  to  bearer,  he  is  liable  to  all  parties  sub- 
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sequent  to  the  maker  or  drawer;  and  (c)  if  he  signs 
for  the  accommodation  of  the  payee,  he  is  liable  to  all 
parties  subsequent  to  the  payee  (Act  May  15,  1901, 
Sec.  64). 

Liabilities  of  QMaliHed  Indorser.— Every  person 
negotiating  an  instrument  by  delivery  or  by  a  qualified 
indorsement  warrants  (a)  that  the  instrument  is  genu- 
ine and  in  all  respects  what  it  purports  to  be,  (b)  that 
he  has  a  good  title  to  it,  (c)  that  all  prior  i)arties  had 
capacity  to  contract,  and  (d)  that  he  had  no  knowledge 
of  any  fact  which  would  impair  the  validity  of  the 
"instrument  or  render  it  valueless  (Act  May  15,  1901, 
Sec.  65).  But  where  the  negotiation  is  by  delivery 
only,  the  warranty  extends  in  favor  of  no  holder  other 
than  the  immediate  transferee  (Act  May  15,  1901,  Sec. 
65  ) .  Moreover,  where  persons  negotiate  public  or  cor- 
poration securities  other  than  bills  and  notes,  there  is 
no  warranty  that  all  prior  parties  had  capacity  to  con- 
tract (Act  May  15,  1901,  Sec.  65).  But  in  such  cases 
there  is  a  warranty  of  constitutionality  (13  Otto.,  1 18). 

Liabilities  of  Indorser  Without  Qtialification. — 
Every  indorser  who  indorses  without  qualification  war- 
rants to  all  subsequent  holders  in  due  course  (a)  that 
the  instrument  is  genuine  and  in  all  respects  what  it 
purports  to  be,  (b)  that  he  has  a  good  title  to  it,  (c) 
that  all  prior  parties  had  capacity  to  contract,  and  (d) 
that  the  instrument  is  at  the  time  of  his  indorsement 
valid  and  subsisting  (Act  May  15,  1901,  Sec.  66).  In 
addition,  he  engages  (e)  that,  on  due  presentment  it 
shall  be  accepted  or  paid  or  both,  as  the  case  may  be, 
according  to  its  tenor,  and  .(f)  that  if  it  be  dishonored 
and  the  necessary  proceedings  on  dishonor  be  duly 
taken,  he  will  pay  the  amount  thereof  to  the  holder  or 
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to  any  subsequent  indorser  who  may  be  compelled  to 
pay  it  (Act  May  15,  1901,  Sec.  66). 

Liabilities  of  Agent. — When  a  broker  or  other 
agent  negotiates  an  instrument  without  indorsement, 
he  incurs  all  the  liabilities  of  a  person  who  negotiates 
a  bill  or  note  by  delivery  or  qualified  indorsement 
(page  724),  unless  he  discloses  the  name  of  the  prin- 
cipal and  the  fact  that  he  is  acting  only  as  agent  (Act 
May  15,  1901,  Sec.  69). 

Liabilities  as  Between  Indorsers. — ^As  respects  one 
another,  indorsers  are  liable,  prima  facie,  in  the  order 
in  which  they  indorse;  but  evidence  is  admissible  to 
show  that,  as  between  or  among  themselves,  they  have 
agreed  otherwise  (Act  May  15,  1901,  Sec.  68).  Joint 
payees  and  joint  indorsees  who  indorse  are  deemed  to 
indorse  jointly  and  severally  (Act  May  15,  190 1,  Sec. 
68). 

Discharge  of  Negotiable  Instruments. 

When  a  Negotiable  Instrument  is  Dis- 
charged.— ^The  Act  of  May  15,  1901  (Sees.  119  and 
122),  provides  that  a  negotiable  instrument  is  dis- 
charged (a)  by  payment  in  due  course  by  or  on  behalf 
of  the  principal  debtor,  (b)  by  payment  in  due  course 
by  the  party  accommodated  where  the  instrument  is 
made  or  accepted  for  accommodation,  (c)  by  the  inten- 
tional cancellation  thereof  by  the  holder,  (d)  by  the 
holder's  express  renimciation  of  his  rights,  (e)  by  any 
other  act  which  will  discharge  a  simple  contract  for  the 
pa3rment  of  money  (subject  of  Contracts),  or  (f)  by 
the  principal  debtor's  becoming  the  holder  of  the  instru- 
ment at  or  after  maturity  in  his  own  right. 

The  subject  of  payment  has  been  considered  in  the 
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preceding  pages  (page  741).  It  will  be  necessary  in 
this  connection  to  state  the  general  rules  applicable  only 
to  renunciation,  cancellation  and  alteration. 

Renunciation  by  Holder. — The  holder  may 
expressly  renounce  his  rights  against  any  party  to  the 
instrument  before,  at  or  after  its  maturity  (Act  May 
15,  1901,  Sec.  122).  An  absolute  and  unconditional 
renunciation  of  his  rights  against  the  principal  debtor 
made  at  or  after  the  maturity  of  the  instrument  dis- 
charges the  instrument  (Act  May  15,  1901,  Sec.  122). 
But  a  renunciation  does  not  affect  the  rights  of  a  holder 
ir  due  course  without  notice  (Act  May  15,  1901,  Sec 
122). 

The  renunciation  must  be  in  writing,  unless  th« 
instrument  is  delivered  up  to  the  person  primarily  liable 
thereon  (Act  May  15,  1901,  Sec.  122). 

Cancellation  and  Alteration — Cancellation, 
— An  intentional  cancellation  of  a  negotiable  instru- 
ment by  the  holder  will  destroy  it.  But  a  cancellation 
made  unintentionally  or  under  a  mistake,  or  without 
the  authority  of  the  holder  is  inoperative  (Act  May  15, 
1901,  Sec.  123).  However,  where  an  instrument  or 
any  signature  thereon  appears  to  have  been  cancelled, 
the  burden  of  proof  lies  on  the  party  who  alleges  that 
the  cancellation  was  made  unintentionally  or  under  a 
mistake,  or  without  authority  (Act  May  15,  1901,  Sec. 
123). 

Alteration. — Where  a  negotiable  instrument  is 
materially  altered  without  the  assent  of  all  parties  liable 
thereon  it  is  avoided,  except  as  against  a  party  who  has 
himself  made,  authorized  or  assented  to  the  alteration 
and  subsequent  indorsers  (Act  May  15,  1901,  Sec. 
124).    But  where  an  instrument  has  been  materially 
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altered,  and  is  in  the  hands  of  a  holder  in  due  course  not 
a  party  to  the  alteration,  he  may  enforce  pajrment 
according  to  its  original  tenor  (Act  May  15,  1901,  Sec. 
124).  Any  alteration  is  material  which  changes  (a) 
the  date,  (b)  the  sum  payable  either  for  principal  or 
interest,  (c)  the  time  or  place  of  payment,  (d)  the 
number  or  the  relations  of  the  parties,  (e)  the  medium 
or  currency  in  which  payment  is  to  be  made,  or  (f) 
which  adds  a  place  of  payment  when  no  place  of  pay- 
ment is  specified,  or  (g),  in  general,  any  change  or 
addition  which  alters  the  effect  of  the  instrument  in  any 
respect  (Act  May  15,  1901,  Sec.  125). 

Interpretation  of  Negotiable  Instruments. 

General  Rules. — The  Act  of  May  15,  1901  (Sec. 
17),  provides  certain  rules  of  construction  where  the 
language  of  the  instrument  is  ambiguous,  or  there  are 
omissions. 

First,  When  the  sum  payable  is  expressed  in  words 
and  also  in  figures,  and  there  is  a  discrepancy  between 
the  two,  the  sum  denoted  by  the  words  is  the  sum  pay- 
able, but  if  the  words  are  ambiguous  or  uncertain  ref- 
erence may  be  had  to  the  figures  to  fix  the  amount. 

Second,  Where  the  instrument  provides  for  the  pay- 
ment of  interest  without  specifying  the  date  from 
which  interest  is  to  run,  the  interest  runs  from  the  date 
of  the  instrument,  and  if  the  instrument  is  undated 
from  the  issue  thereof. 

Third,  Where  the  instrument  is  not  dated  it  will  be 
considered  to  be  dated  as  of  the  time  it  was  issued. 

Fourth,  Where  there  is  a  conflict  between  the  writ- 
ten and  printed  provisions  of  the  instrument  the  written 
provisions  prevail. 
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Fifth,  Where  the  instrument  is  so  ambiguous  that 
there  is  doubt  whether  it  is  a  bill  or  note,  the  holder 
may  treat  it  as  either  at  his  election. 

Sixth,  Where  a  signature  is  so  placed  upon  the 
instrument  that  it  is  not  clear  in  what  capacity  the  per- 
son making  the  same  intended  to  sign,  he  is  to  be 
deemed  an  indorser. 

Seventh,  Where  an  instrument  containing  the  words 
**I  promise  to  pay"  is  signed  by  two  or  more  persons, 
they  are  deemed  to  be  jointly  and  severally  liable 
thereon. 

The  Law  That  Governs  the  Interpretation 
AND  Effect  of  Negotiable  Instruments. — Since 
the  laws  of  different  states  vary  as  to  the  interpretation 
and  effect  of  negotiable  instruments,  it  is  often  impor- 
tant to  determine  by  what  law  a  negotiable  instrument 
made,  negotiated  and  paid  in  different  states  is  gov- 
erned. The  general  rule  is  that  the  obligations  of  the 
maker  and  drawer  are  governed  by  the  law  of  the  place 
where  the  bill  or  note  was  made  or  drawn.  The  obliga- 
tions of  the  acceptor  are  governed  by  the  law  of  the 
state  in  which  the  acceptance  is  made.  The  indorser's 
liability  is  governed  by  th^  law  of  the  country  where 
the  contract  of  indorsement  is  made. 

Presumptions  Relative  to  Negotiable  Instruments. 

There  are  certain  presumptions  relative  to  ne- 
gotiable instruments  which  are  conclusive,  unless 
rebutted  by  clear  and  convincing  evidence  to  the 
contrary. 

First,  The  law  presumes  that  every  negotiable 
instrument  has  been  issued  for  a  valuable  consideration, 
and  every  person  whose  signature  appears  thereon  to 
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have  become  a  party  thereto  for  value  (Act  May  15, 
1901,  Sec.  24). 

Second,  The  law  presumes  that  every  holder  of  a 
negotiable  bill  or  note  is  a  holder  in  due  course,  and 
that  he  is  the  owner  of  it  (Act  May  15,  1901,  Sees.  47, 
26  and  2^^. 

Third,  The  date  on  an  instrument  is  deemed,  prima 
facie,  to  be  the  true  date  of  the  making,  drawing, 
acceptance  or  indorsement  of  the  bill  or  note  (Act  May 
IS,  1901,  Sec.  11). 

Fourth,  Every  indorsement  is  presumed  to  have 
been  made  at  the  place  where  the  instrument  is  dated, 
and,  except  where  the  indorsement  bears  date  after 
maturity,  to  have  been  effected  before  the  instrument 
was  overdue  (Act  May  15,  1901,  Sees.  45  and  46). 

Fifth,  Indorsers  are  presumed  to  be  liable  in  the 
order  in  which  they  indorse  the  bill  or  note  (Act  May 
15,  1901,  Sec  68),  and  joint  indorsees  who  indorse  are 
deemed  to  do  so  as  jointly  and  severally  (Act  May  15, 
1901,  Sec.  68). 

Sixth,  An  acceptance  of  a  bill  or  note  is  presumed 
from  an  unconditional  promise  in  writing  to  accept  the 
bill  before  it  is  drawn  (Act  May  15,  1901,  Sec.  135), 
or  from  the  destroying  of  the  instrument  or  from  the 
failure  to  either  accept  or  reject  the  bill  within  twenty- 
four  hours  after  receiving  it  (Act  May  15,  1901,  Sec. 

137)- 

Seventh,  An  acceptance  for  honor  is  presumed  to  be 

an  acceptance  for  the  honor  of  the  drawer  where  the 

acceptance  does  not  expressly  state  for  whose  honor 

it  is  made  (Act  May  15,  1901,  Sec  163). 

Eighth,  When  an  instrument  is  no  longer  in  the 

possession  of  a  party  whose  signature  appears  thereon. 
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a  valid  and  intentional  delivery  by  him  is  presumed 
(Act  May  15,  1901,  Sec.  16). 

Ninth,  Notice  of  dishonor  deposited  in  the  post- 
office  is  presumed  to  have  been  received  by  him  to 
whom  it  was  addressed  (Act  May  15,  1901,  Sees.  105 
and  106). 
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I.  Definition  and  Nature  of  Partnership. 
II.  Formation  of  Relation  of  Partnership. 

III.  Kinds  of  Partnership. 

IV.  Legal  Effect  of  Relation  of  Partner- 

ship. 
V.  Dissolution    of    Relation  of  Partner- 
ship. 
VI.  Legal  Effect  of  Dissolution  of  Part- 
nership. 

L— DEFINITION  AND  NATURE  OF 
PARTNERSHIP. 

Definition  of  Partnership. 

A  partnership  is  that  relation,  founded  upon  a  con- 
tract, which  subsists  between  two  or  more  persons  who 
have  combined  their  property,  labor,  or  skill  in  an 
enterprise  or  business  for  the  purpose  of  joint  profit. 
(See  I  P.  &  W.,  147;  7  PsL,  165,  and  41  Pa.,  30  and 
102.) 

Distinguished  from  Similar  Contractual  Relations. 

A  partnership  is  to  be  distinguished  from  an 
agency,  a  corporation  and  joint-ownership.  The  prin- 
cipal distinction  between  a  partnership  and  a  mere 
agency  is  that  a  partner  has  an  interest  with  the  other 
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partners  in  the  business  and  responsibilities  of  the  part- 
nership, while  an  agent  has  no  such  interest  in  either. 

The  important  differences  between  a  corporation 
and  a  partnership  are  in  the  method  of  formation  and 
in  the  manner  in  which  rights  are  acquired  and  obliga- 
tions incurred.  A  corporation  is  an  artificial  person 
created  by  act  of  legislature,  and  endowed  with  capacity 
to  acquire  rights  and  incur  obligations  as  a  single  indi- 
vidual and  independent  of  the  rights  and  obligations 
of  the  several  members  who  compose  it  A  partner- 
ship, on  the  other  hand,  is  created  simply  by  act  of  the 
parties,  and  the  rights  and  obligations  of  the  partner- 
ship are  the  rights  and  obligations  of  the  partners. 
The  stockholders  of  a  corporation  are  not,  as  a  rule, 
liable  for  the  obligations  of  the  corporation,  nor  can 
they  as  individuals  enforce  the  rights  of  the  corpora- 
tion. But  the  rights  and  obligations  of  a  partnership 
are  enforceable  by  and  against  the  partners  individ- 
ually. 

A  partnership  differs  from  joint  ownership  in  an 
important  particular.  Each  joint  owner  has  the  sole 
power  to  dispose  of  his  own  interest,  but  not  the  inter- 
est of  the  other  owners  of  the  joint  property.  Whereas 
in  a  partnership,  each  partner  has  full  power  to  dispose 
of  the  entire  right  of  all  the  partners  for  the  purposes 
of  the  partnership  and  in  the  name  of  the  firm. 

Partnership  Must  be  Registered. 

The  Act  of  April  14,  1855  (P.  L.,  615),  requires 
that  all  persons  who  are  doing  business  in  a  partnership 
capacity  in  Pennsylvania  must  file  or  cause  to  be  filed 
in  the  office  of  the  prothonotary  in  the  county  or  coun- 
ties where  the  partnership  is  carried  on,  the  names  and 
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location  of  the  members  of  such  partnership,  with  the 
style  and  name  of  the  same.  When  any  change  takes 
place  in  the  members  of  the  partnership,  such  change 
must  also  be  certified  to  and  filed  by  the  members  of  the 
new  partnership.  If  the  partnership  firm  should 
n^lect  to  register  the  fact  of  its  formation  or  any 
change  of  its  members,  it  can  not  take  advantage  of  any 
misnomer  that  may  be  made  in  any  suit  or  action  which 
may  be  brought  against  it  in  any  court  of  the  state. 

The  members  of  the  partnership  may  give  in  any 
name  as  the  firm  name.  The  indefinite  "&  Co.,"  or 
"Bro.,"  or  "Son"  may  be  added  to  the  name  of  a  part- 
ner or  to  even  a  fanciful  name  (Act  Feb.  21,  1868, 
P.  L.,  42).  But  where  a  limited  partnership  is  com- 
posed of  one  special  and  two  general  partners,  the  use  of 
the  names  of  the  general  partners  with  the  term  "and 
company"  will  render  the  special  partner  generally 
liable  (14  W.  N.  C,  12  id  89).  When  the  firm  name 
is  also  the  name  of  an  individual  partner,  the  presump- 
tion is  that  all  contracts  entered  into  in  such  name  are 
the  contracts  of  the  firm,  even  though  the  contract  was 
entered  into  in  a  name  but  similar  to  the  firm  name 
(17S.&R.,  165). 

Partners. 

Competency. — It  is  the  general  rule  that  persons 
who  have  legal  capacity  to  make  other  contracts  and 
transact  business  of  their  own  are  competent  to  enter 
into  contracts  of  partnership.  The  general  rules  rela- 
tive to  the  competency  of  parties  to  enter  into  a  contract 
aiq)ly  also  in  the  case  of  partnership  contracts. 

Lunatics  and  Drunkards. — Persons  under  guard- 
ianship, drunkards,  or  lunatics,  can  not  become  part- 
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ners.  But  if  the  drunkard  has  not  been  formally  and 
legally  declared  incompetent,  and  if  the  lunatic  has 
never  been  adjudged  insane  or  has  lucid  intervals, 
cither  may  become  a  partner  and  their  contracts  will  be 
voidable  where  the  other  partners  were  not  aware  of 
the  disability  (subject  of  Contracts). 

Infants. — ^An  infant  may  enter  into  a  partnership 
contract  and  become  a  partner  of  the  firm.  But  such 
contract,  as  all  contracts  entered  into  by  him,  are  void- 
able at  his  option.  He  may  ratify  or  avoid  it  when  he 
becomes  of  age.  Although  a  minor  incurs  no  liability 
and  is  not  responsible  during  minority  for  the  debts  of 
the  firm,  yet  when  he  becomes  of  age  it  seems  that  he 
will  be  held  responsible  for  all  debts  contracted  by  the 
firm  during  his  minority,  unless  he,  at  or  within  a 
reasonable  time  after  he  has  attained  full  age,  give 
notice  of  his  disaffirmance  of,  or  otherwise  repudiate 
the  partnership  (2  Hill,  S.  C.  L.,  479,  and  2  Clark, 
161.  But  see  contra  that  mere  continuance  in  business 
did  not  amount  to  ratification,  i  B.  Mon.,  289,  and 
3  Cush.,  Mass.,  372).  So,  also,  if  a  party  who  was  a 
member  of  a  firm  during  his  minority  concur  in  any 
manner  after  he  becomes  of  age  in  carrying  on  the 
partnership,  or  receive  profits  from  it,  he  will  render 
himself  liable  on  the  contracts  of  the  firm  made  during 
his  minority  (subject  of  Contracts).  The  infant's 
privilege  of  avoiding  his  contracts  also  extends  to  his 
legal  representatives. 

Married  Women,  Corporations  and  Aliens. — ^Mar- 
ried women  (2  S.  &  R.,  189,  and  74  Pa.,  448),  and 
alien  friends  (Parsons  on  Partnership,  page  28),  may 
enter  into  partnership  agreements  as  freely  as  other 
persons.    But  persons  living  and  trading  in  different 
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countries  at  war  with  each  other  can  not  be  partners. 
Nor  can  corporations  enter  into  partnership  with  other 
corporations  or  with  individuals  (68  Pa.,  173),  unless 
the  partnership  be  entered  into  in  furtherance  of  the 
objects  of  the  corporation's  creation,  or  unless  it 
expressly  be  given  capacity  to  become  a  partner  by  its 
charter. 

Classes  of  Partners. — Partners  with  reference 
to  the  publicity  of  their  relation  are  either  (a)  osten- 
sible, (b)  nominal,  or  (c)  dormant.  With  reference 
to  their  liability  for  partnership  obligations,  they  are 
either  (a)  general  or  (b)  special. 

Ostensible  Partners. — Ostensible  partners  are  those 
whose  names  are  known  and  appear  to  the  world  as 
partners,  and  who  in  reality  are  such. 

Nominal  Partners. — Nominal  partners  are  those 
whose  names  appear  to  the  world  as  partners,  but  who 
in  reality  have  no  interest  in  the  business.  Nominal 
partners  as  to  the  other  partners  are  not  liable  for  obli- 
gations contracted  by  the  partnership;  but  as  to  third 
persons,  they  assume  all  the  responsibilities  of  partners 
by  permitting  their  names  to  appear  as  such  and  thus 
lending  their  credit  to  the  partnership  (99  Pa.,  250). 
Nor  is  it  necessary  for  a  person  charging  a  nominal 
partner  to  have  been  aware  of  the  partnership  at  the 
time  of  the  contract  (3  Watts,  39).  In  bringing  an 
action  against  nominal  partners,  they  are  sued  as  if 
actual  members  of  the  firm  ( iii  Pa.,  482 ) . 

Dormant  Partners. — Dormant  partners  are  those 
whose  names  are  not  known  or  do  not  appear  to  the 
world  as  partners,  but  who  in  reality  partake  of  the 
profits  and  are  to  all  intents  and  purposes  real  partners 
in  the  business  (96  Pa.,  416,  and  83  Pa.,  148).    Such 
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dormant  or  silent  partners  can  not,  by  concealing  the 
fact  of  their  true  relation,  avoid  the  risks  and  liabilities 
of  business.  They  are  liable  to  the  same  extent  as 
known  partners  for  all  debts  contracted  by  and  for  the 
partnership  firm  (5  Watts,  454,  and  3  Watts,  loi). 
Thus,  if  A  agree  to  deliver  goods  to  B  at  a  future  time, 
and  before  delivery  B  takes  in  a  silent  partner,  credit, 
if  given  at  the  time  of  the  delivery,  will  be  presumed 
given  to  the  firm  though  unknown  to  A. 

General  Partners. — General  partners  are  those  who 
are  jointly  and  severally  liable  for  all  the  obligations 
incuned  by  the  partnership  firm  in  the  general  course 
of  its  business. 

Special  Partners, — Special  partners  are  those  who 
supply  only  a  limited  and  specific  amount  of  capital  and 
are  liable  for  the  debts  of  the  partnership  firm  only 
to  the  extent  of  the  amount  of  capital  which  they  have 
contributed.  But  before  a  partner  can  so  limit  his  lia- 
bility a  certificate  of  partnership  containing  the  names 
of  the  partners,  the  nature  of  the  business,  and  the 
terms  of  the  partnership  must  be  signed,  acknowledged, 
and  recorded  in  each  county  where  the  firm  has  a  place 
of  business,  and  the  terms  of  such  partnership  must  be 
published  for  a  period  of  at  least  six  weeks  in  two  news- 
papers of  the  county  (Act  March  21,  1836,  P.  L.,  143). 


II.— FORMATION  OP  THE  RELATION  OP 
PARTNERSHIP. 

Like  any  other  contractual  relation,  the  relation  of 
partnership  may  be  formed  either  by  (a)  written  or  (b) 
by  parol  agreement,  or  may  arise  (c)  by  implication. 
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By  Written  Agreement 

All  partnership  agreements  should  be  in  writing 
whether  the  amount  involved  be  large  or  small,  the 
business  of  the  partnership  complicated  or  simple,  or 
the  partnership  be  of  long  or  short  duration.  The  for- 
mal articles  of  a  written  contract  of  partnership  make 
mistakes,  misunderstandings,  and  disputes  less  liable 
as  to  the  rights  and  obligations  of  the  partners. 

We  have  seen  that  a  partnership  which  limits  the 
liability  of  a  special  partner  to  a  certain  specified 
amount  must  be  in  writing,  acknowledged,  and 
recorded  (page  782).  But  this  is  an  exception  to  the 
general  rule  that  a  contract  of  partnership  does  not 
require  any  formal  writing. 

By  Parol. 

As  has  just  been  indicated,  the  mutual  assent  of  the 
partners  is  all  that  is  essential  to  the  formation  of  any 
partnership.  This  assent  may  be  signified  by  parol  as 
well  as  by  written  stipulations.  Moreover,  the  existence 
of  a  parol  contract  of  partnership  may  be  proved  in  the 
same  manner  as  any  other  parol  contract.  Prudence 
would  suggest  that  the  human  memory  is  a  poor  agency 
upon  which  to  rely  to  establish  the  fact  or  terms  of  a 
partnership. 

By  Implication. 

A  partnership  relation  may  be  inferred  from  the 
manner  in  which  the  parties  carry  on  the  business.  In 
this  connection  it  should  be  stated  that  what  constitutes 
a  partnership  is  a  question  of  law  for  the  court,  while 
the  question  as  to  whether  the  essential  elements  of 
partnership  are  present  is  one  of  fact  for  the  jury. 
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Holding  Out. — The  relation  of  partnership  may 
result  even  though  there  be  no  agreement  between  the 
parties  themselves  as  partners,  and  though  they  them- 
selves do  not  realize  that  there  is  a  partnership  existing 
between  them.  The  test  as  to  whether  one  is  liable  to 
third  persons  as  a  partner  is  not  whether  such  person 
really  is  a  partner,  but  rather  whether  his  acts  have 
been  such  as  to  give  others  reasonable  cause  to  believe 
that  he  is  a  partner  (99  Pa.,  250;  see  also  3  Watts,  39). 
Thus,  If  A  by  words  or  actions  of  his  own — ^as  by  use 
of  his  name  on  sign  or  in  printed  notices  (104  Pa., 
365),  leads  B  to  believe  that  he  is  a  partner  of  the  X 
company  (63  Pa.,  97),  and  B  extends  credit  to  this 
company  on  the  strength  of  such  belief,  A  would  be 
liable  to  B  if  the  company  should  fail  to  pay  the  debt 
contracted. 

It  will  be  observed  that  merely  being  held  out  as  a 
partner  by  another,  without  knowledge  of  it,  creates  no 
liability.  In  order  to  charge  a  person  with  the  liability 
of  a  partner,  the  holding  out  must  result  from  the  vol- 
untary admission,  act  or  assent  of  the  person  sought  to 
be  charged  (112  Pa.,  240).  Assent  to  the  holding  out 
may  be  inferred  from  silence  when  there  is  a  clear  duty 
to  speak  (104  Pa,,  365,  and  i  Penny.,  320). 

Sharing  in  Profits  and  Losses. — Moreover,  a 
participation  in  the  profits  and  losses  as  such  of  a  busi- 
ness or  enterprise  is  presumptive  evidence  that  a  part- 
nership was  intended  to  be  created  by  the  parties 
(6  S.  &  R.,  259).  But  this  mere  sharing  in  the  profits 
and  losses  is  not  conclusive  that  the  relation  of  partners 
was  created.  The  presumption  may  be  rebutted  by  evi- 
dence of  other  facts  and  circumstances  which  would  in- 
dicate that  no  partnership  was  intended  (62  Pa.,  374). 
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Nor  is  it  necessary  to  constitute  a  partnership  that 
the  parties  must  share  in  the  losses  as  well  in  as  the 
profits.  Sharing  of  the  profits  alone  will  create  the 
relation  of  partnership  (127  Pa.,  442).  Thus,  If  A 
and  B  agree  to  divide  the  profits  of  a  business  between 
them  share  and  share  alike,  they  will  be  considered 
partners  as  to  third  parties,  no  matter  what  may  be  the 
arrangement  between  themselves. 

But  the  receipt  of  a  share  of  the  profits,  as  com- 
pensation for  services  rendered  by  one  employed  by  the 
partnership,  does  not  make  him  a  partner  or  create  for 
him  liabilities  as  such  (Act  June  15,  1871,  P.  L.,  389), 
unless  the  arrangement  be  a  mere  device  to  avoid  a 
partner's  liability  (6  S.  &  R.,  259),  in  which  case  third 
parties  may  recover. 

Nor  is  a  partnership  relation  created  either  as  to 
the  parties  themselves  or  as  to  third  parties  (72  Pa., 
244)  when  one  advances  money  to  be  invested  in  some 
business  or  enterprise  and  the  lender  accepts  a  share 
of  the  profits  instead  of  interest  on  or  in  payment  of 
the  loan  (Act  April  6,  1870,  P.  L.,  56).  But  this  act 
does  not  apply  where  the  lender  secures  from  the  bor- 
rower as  much  control  of  the  business  as  if  he  were  an 
actual  partner  (139  Pa.,  319). 

Neither  will  a  mere  division  of  the  gross  re- 
ceipts (94  Pa.,  113) — ^unless  the  receipt  be  of  joint 
business  or  joint  capital  (i  P.  &  W.,  140), — ^nor  of  a 
,  sharing  of  the  expenses  or  losses  alone  create  a  part- 
nership relation  between  the  parties  or  as  to  third 
parties  (132  Mass.,  423).  Thus,  persons  agreeing 
to  divide  fish  on  a  joint  haul  (63  111.,  260),  or  the 
oil  on  a  whaling  voyage  (17  Mass.,  197),  arc  not 
partners. 

50 
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III.— KINDS  OF  PARTNERSHIP. 

Partnerships  with  reference  to  the  character  of  their 
business  are  either  (a)  trading  or  (b)  non-trading. 
With  reference  to  the  parties  and  occupation,  partner- 
ships may  be  either  (c)  legal  or  (d)  illegal.  With 
reference  to  the  character  and  extent  of  their  business 
they  are  either  (e)  universal,  (f)  general,  (g)  par- 
ticular, or  (h)  limited. 

Trading  and  Non-Trading  Partnerships. 

The  principal  business  of  a  trading  partnership  is 
the  manufacturing  and  buying  and  selling  of  commod- 
ities for  profits. 

A  non-trading  partnership  is  engaged  in  the 
prosecution  of  some  calling  not  of  a  commercial  char- 
acter— such  as  partnerships  of  attomeys-at-law,  or  of 
insurance  brokers  (92  Pa.,  407).  A  trading  differs 
from  a  non-trading  partnership  only  in  respect  to  the 
power  of  the  individual  partner  to  bind  the  partnership 
firm  by  his  acts  (62  Pa.,  393).  A  partner  in  a  partner- 
ship of  a  general  commercial  nature  may  pledge  or  sell 
the  partnership  property,  buy  goods,  borrow  money, 
contract  and  pay  debts,  draw,  make,  sign,  indorse, 
accept,  tranfer,  negotiate  and  procure  to  be  discounted 
promissory  notes  and  other  negotiable  paper  in  the 
name  of  and  on  account  of  the  partnership  (68  Pa., 
200).  But  the  partner  in  a  non-trading  firm  has  no 
power  to  bind  partnership  or  to  contract  debts  and  issue 
commercial  paper,  unless  it  be  affirmatively  shown  that 
the  partner  had  such  authority  (92  Pa.,  407). 

Legal  and  Illegal  Partnerships. 

Legal  Partnerships. — A  partnership  is  legal 
when  the  parties  composing  it  have  legal  capacity  to 
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enter  into  a  binding  contract  of  partnership,  and  when 
the  purpose  or  occupation  of  the  partnership  is  not  in 
derogation  of  the  common  or  statute  law.  All  part- 
nerships are  presumed  to  be  legal,  and  the  burden  is 
upon  him  who  would  aver  illegality  (39  Vt,  459)., 

Illegal  Partnerships.— rA  partnership  may  be 
illegal  (a)  because  of  the  disqualification  of  the  parties 
who  compose  it,  or  (b)  because  of  the  unlawful  pur- 
pose or  occupation  of  the  partnership. 

As  to  Parties, — The  disqualification  of  the  parties, 
in  order  to  render  a  contract  of  partnership  illegal, 
must  be  more  than  a  mere  contractual  disability.  It 
seems  that  the  disability  of  the  party  must  be  such  as  is 
made  so  on  the  grounds  of  public  policy.  Thus,  a  con- 
tract of  partnership  is  not  illegal  simply  because  one  of 
the  parties  is  an  infant  or  lunatic.  Such  a  contract  is 
merely  voidable  (page  780) .  But  a  contract  of  partner- 
ship in  a  public  office  between  a  person  and  the  public 
officer  is  illegal — ^as  in  the  office  of  sheriff  (*6  Conn., 
180),  or  district  attorney  (*  i  Nev.,  175),  or  executor 
or  administrator  (*  10  Wall,  484).  So,  also,  a  con- 
tract between  alien  enemies  is  illegal  (*  6  T.  R.,  23). 

As  to  Occupation. — ^The  unlawful  purpose  or  occu- 
pation of  the  partnership  is  the  most  frequent  cause  for 
declaring  a  contract  of  partnership  illegal.  In  general, 
any  association  or  partnership  found  for  the  purpose  of 
sharing  in  the  proceeds  of  an  unlawful  or  immoral 
act  is  illegal.  Thus,  a  partnership  is  illegal  which  is 
formed  for  the  purpose  of  speculating  on  margins 
(13  W.  N.  C,  154),  or  for  the  purpose  of  regulating 
prices  and  stiffing  competition  (68  Pa.,  173). 

*  These  cases  are  cited  in  the  absence  of  illustrative  Pennsylvania 
authorities. 
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Eifect  of  Illegality. — The  effect  of  illegality  is  to 
render  the  contract  of  partnership  void  and  unenforce- 
able. Three  general  rules  may  be  given  as  to  the  effect 
of  illegality  on  the  right  of  partnership  accounting. 

First,  A  bill  for  an  accounting  and  settlement  of  the 
partnership  transactions  of  an  illegal  partnership  will 
not  be  sustained  either  for  the  purpose  of  obtaining  a 
division  of  profits  or  contribution  for  losses  and 
expenses  (133  Mass.,  293).  Thus,  where  two  execu- 
tors united  in  misusing  the  trust  funds  by  speculating 
in  real  estate  for  their  own  benefit  in  the  name  of  one 
of  them,  the  bill  of  one  executor  for  an  account  and 
share  of  profits  was  not  sustained. 

Second,  Accounting  will  be  granted  of  legal  invest- 
ments of  the  proceeds  of  a  past  and  settled  illegal  part- 
nership, the  origin  of  the  fund  being  foreign  to  the 
controversy  (Bates  on  Partnership,  Vol.  I,  page  137). 

Third,  The  authorities  are  in  conflict  as  to  whether 
a  bill  of  account  will  lie  compelling  settlement  of  bal- 
ances where  the  parties  themselves  have  stated  their 
own  accounts,  and  nothing  remains  but  to  pay  over. 
Such  relief  was  granted  in  the  case  of  Brooks  vs,  Mar- 
tin (2  Wall,  70),  which  is  a  leading  authority  on  the 
principle.  But  this  view  of  the  law  has  not  been 
adopted  by  several  states  (see  30  N.  J.  Eq.,  254,  43  N. 
Y.,  273,  108  Ind.,  197,  120  Mass.,  285,  and  99  III, 
449).  In  Pennsylvania  the  rule  seems  to  be  to  refuse 
to  enforce  payment  of  the  balance.  Thus,  in  Patter- 
son's appeal  (13  W.  N.  C,  154),  payment  of  the  bal- 
ance was  not  enforced  where  the  proceeds  of  a  joint 
deal  on  a  margin  were  in  the  hands  of  one  of  the  par- 
ties, and  an  account  had  been  stated,  the  balance  duly 
acknowledged,  and  a  promise  to  pay  made. 
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Universal  Partnership. 

A  universal  partnership  is  where  all  the  property 
of  every  nature  is  contributed  by  the  partners  to  the 
common  fund  for  partnership  purposes,  and  all  the 
profits  are  for  the  joint  benefit  of  all  partners.  Exam- 
ples of  universal  partnership  are  to  be  found  in  the 
modem  co-operative  societies,  such  as  the  Shakers 
(5  Watts,  351). 

General  Partnership. 

A  partnership  is  general  where  the  business  of 
the  partners  is  carried  on  for  their  joint  benefit  and 
profit,  whether  the  contributions  of  the  partners  be 
limited  or  unlimited. 

Special  Partnership. 

A  special  partnership  is  formed  for  a  special  or 
particular  branch  of  business  in  contradistinction  to  the 
general  business  or  employment  of  the  parties  or  of  one 
of  them  (17  S.  &  R.,  165). 

Limited  Partnership. 

A  limited  partnership  is  composed  of  general 
and  special  partners — general  partners  who  are  jointly 
and  severally  responsible  for  the  partnership  liabilities, 
and  special  partners  who  contribute  a  certain  amount 
of  capital  to  the  firm  and  whose  liability  is  limited  to 
the  amount  contributed  (38  Pa.,  158).  The  special 
partners  have  no  right  to  bind  the  firm  in  any  transac- 
tion. The  general  partners  alone  have  power  to  trans- 
act business  and  sign  for  the  partnership,  and  bind  the 
same  (Act  March  21,  1836,  P.  L.,  143). 
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Formation  of  Limited  Partnerships. — Before 
a  limited  partnership  can  legally  transact  business  in 
Pennsylvania  there  are  certain  formalities  of  law  that 
must  be  complied  with.  First,  The  special  partners 
must  contribute  to  the  partnership  fund  a  certain 
amount  of  money  (Act  March  30,  1865,  P.  L.,  46). 
This  money  may  be  contributed  either  in  the  form  of 
cash,  check  (34  Pa.,  344),  or  goods  or  merchandise — 
if  such  goods  or  merchandise  be  first  appraised  under 
oath  by  an  appraiser  appointed  by  the  court  of  com- 
mon picas  of  the  county  in  which  the  partnership  is  to 
be  carried  on  (67  Pa.,  330). 

Second,  The  persons  desirous  of  forming  such  part- 
nership must  make  and  severally  sign  a  certificate 
which  must  contain  (a)  the  firm  name,  (b)  the  general 
nature  of  the  business  to  be  transacted,  (c)  the  names 
and  places  of  residence  of  the  general  and  special  part- 
ners who  must  be  distinguished  from  each  other,  (d) 
the  amount  of  capital  each  special  partner  has  contrib- 
uted to  the  partnership  fund,  (e)  and  the  period  at 
which  the  partnership  is  to  commence  and  when  it  is  to 
terminate. 

Third,  This  certificate  must  be  acknowledged  and 
certified  to  like  any  other  deed,  and  recorded  in  the 
office  of  the  Recorder  of  Deeds  in  each  county  where 
the  partnership  firm  has  a  place  of  business. 

Fourth,  At  the  same  time  that  the  original  certifi- 
cate is  recorded,  one  or  more  of  the  general  partners 
must  file  in  the  office  of  the  Recorder  of  Deeds  an 
affidavit  stating  the  sums  specified  in  the  original  cer- 
tificate to  be  contributed  by  each  of  the  special  partners 
has  been  actually  and  in  good  faith  paid  into  the  part- 
nership fund. 
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Fifth,  The  partners  must  publish  the  terms  of  the 
partnership  and  when  registered  for,  at  least,  six  weeks 
immediately  after  such  registry  in  two  newspapers  to  be 
designated  by  the  Recorder  of  Deeds  of  the  county  in 
which  the  registry  is  made  (Act  March  21,  1836, 
P.  L.,  143). 

Sixth,  The  business  of  the  limited  partnership  must 
be  conducted  under  the  name  of  the  general  partner 
or  partners.  If  the  word  "company"  is  added  to  the 
name  or  names  of  the  general  partner  or  pactners, 
there  must  be  placed  in  some  conspicuous  place  on 
the  outside  of  the  building  in  which  the  partnership 
has  its  chief  place  of  business,  a  sign  stating  in  full  who 
are  general  and  who  are  special  partners  (Act  Feb.  21, 
1868,  P.  L.,  42). 

Effect  of  Non-Compliance  with  Statute. — 
If  the  certificate  be  not  made,  or  acknowledged,  or 
recorded;  or  if  the  affidavit  of  the  general  partner  or 
partners  be  not  made  or  filed ;  or  if  there  be  no  publica- 
tion of  the  terms  of  the  partnership;  or  if  any  false 
statement  be  made  in  the  certificate  or  affidavit;  or  if 
any  mistake  be  made  in  the  published  terms  of  the 
partnership;  or  if  the  business  be  transacted  under  an 
improper  name — in  either  case  the  so-called  special 
partners  will  be  considered  general  partners  and  will 
be  held  as  jointly  and  severally  liable  for  the  partner- 
ship debts  (Act  March  21,  1836,  P.  L.,  145). 

Change  in  or  Renewal  of  Limited  Partner- 
ship.— All  changes  made  in  the  number  or  names  of 
the  partners,  in  the  nature  of  the  business,  in  the  capi- 
tal or  shares  thereof,  or  in  any  other  matter  specified  in 
the  original  certificate  must  be  certified,  acknowledged, 
recorded,  and  advertised  in  the  same  manner  as  where 
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the  partnership  relation  was  originally  created.  So, 
also,  where  the  partnership  has  run  beyond  the  time 
originally  fixed  for  its  duration  it  must  be  renewed  by 
similar  formalities.  If  the  limited  partnership  should 
in  any  way  be  changed  or  continued  without  the  for- 
malities required  by  the  statute,  it  will  be  deemed  a 
general  partnership  and  all  of  the  partners  will  be 
exposed  to  the  liabilities  of  general  partners  (Act 
March  21,  1836,  P.  L.,  144). 

Insolvency. — Every  sale,  assignment,  or  transfer 
of  any  of  the  property  or  eflfects  of  a  limited  partner- 
ship made  by  such  partnership  when  insolvent,  or  in 
contemplation  of  insolvency,  or  after  or  in  contempla- 
tion of  the  insolvency  of  any  partner,  with  the  intent 
of  giving  a  preference  to  any  creditor  of  such  partner- 
ship or  insolvent  partner,  shall  be  void  as  against  the 
creditors  of  the  partnership.  So,  also,  shall  the  trans- 
fer of  the  property  or  effects  of  any  general  or  special 
partner,  and  judgments  confessed  by  partners  be  void 
as  against  the  creditors  of  the  partnership.  Nor  can  a 
special  partner  under  any  circumstances  claim  that  he 
is  a  creditor  of  a  bankrupt  partnership  until  all  the 
other  creditors  of  the  partnership  shall  be  satisfied 
(Act  March  21,  1836,  P.  L.,  145).  If  a  special  part- 
ner shall  at  any  time  become  insolvent,  his  interest  in 
the  partnership  may  be  sold  by  his  assignees  for  the 
benefit  of  his  creditors  (Act  April  16,  1838,  P.  L., 
692).  His  insolvency  does  not  necessarily  cause  a 
dissolution  of  the  partnership  (see  subject  of  Bank- 
ruptcy). 

Assignment  of  Interest. — Either  a  general  or 
special  partner  may,  with  the  consent  in  writing  of  his 
partner  or  partners  first  had,  by  deed  duly  acknowl- 
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edged  and  recorded,  or  by  last  will  and  testament,  sell, 
assign,  dispose  of,  or  bequeath  his  interest  in  such 
limited  partnership.  So,  also,  the  administrator  or  exec- 
utor in  like  manner  may  transfer  his  interest  in  the 
partnership,  if  he  should  die  without  disposing  of  it 
(Act  April  i6,  1838,  P.  L.,  691).  It  is  also  lawful  for 
a  general  partner  or  partners  to  purchase  part  or  the 
whole  of  the  interest  or  shares  of  one  or  more  of  the 
special  partners  (Act  April  21,  1858,  P.  L.,  384). 

Dissolution  of  Limited  Partnership. — ^A  lim- 
ited partnership  may  be  dissolved  (a)  by  the  expiration 
of  the  period  limited  for  its  duration,  (b)  by  the  death 
of  a  partner,  (c)  by  the  bankruptcy  or  declared  insol- 
vency of  the  firm,  or  (d)  by  completion  of  the  enter- 
prise for  which  it  was  formed.  But  the  partners  can 
not  themselves  dissolve  a  partnership  previous  to  the 
time  specified  for  its  dissolution  without  filing  and 
recording  a  notice  of  such  dissolution,  and  publishing 
the  same  once  in  each  week  for  four  weeks  in  a  news- 
paper printed  in  each  of  the  counties  where  the  partner- 
ship has  a  place  of  business  (Act  March  21,  1836, 
p.  L.  145). 

Joint-Stocli  Companies. 

Distinguished  from  Corporations.  —  Joint- 
stock  companies  are  a  special  form  of  limited  part- 
nerships. They  are  also  similar  to  corporations 
and  have  been  held  to  be  gwayt-corporations  (108 
Pa.,  147).  They  are  similar  to  corporations  in 
that  the  capital  of  the  concern  is  divided  up  into 
shares  of  stock  of  a  specified  value,  the  business  of 
each  is  carried  on  through  designated  officers  and 
agents,  and  the  liability  of  each  stockholder  for  the 
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debts  of  the  firm  is  measured  by  the  amount  of  the 
capital  stock  subscribed  (Act  June  2,  1874,  P.  L.,  271). 
A  stock  company  differs  from  a  corporation  in  that  it  is 
created  by  act  of  the  parties,  while  a  corporation  is 
created  by  law.  Moreover,  a  stock  company  has 
neither  a  franchise,  nor  a  seal,  nor  can  it  create  a 
contract  involving  a  liability  of  more  than  five  hundred 
dollars  without  such  contract  be  in  writing  and  signed 
on  the  part  of  the  company  by  at  least  two  managers 
chosen  by  the  company  for  such  purpose  (Act  May 
10,  1889,  P.  L.,  183).  But  this  act  does  not  relieve  an 
association  of  liability  for  indebtedness  contracted  for 
its  own  benefit,  in  the  regular  course  of  its  business, 
and  approved  by  formal  resolutions  upon  the  min- 
utes— even  though  the  indebtedness  exceed  five  hun- 
dred dollars,  and  is  not  reduced  to  writing  and  signed 
by  two  managers  (11  C  C,  182). 

General  Characteristics  of  Joint-Stock 
Companies. — ^There  must  be  three  or  more  persons 
to  join  in  the  formation  of  the  association.  A  certifi- 
cate similar  to  that  in  use  in  the  case  of  a  limited  part- 
nership must  be  signed,  acknowledged  and  recorded. 
This  certificate  must  contain  the  names  of  the  three 
or  more  persons  forming  the  company  with  a  statement 
of  the  amounts  subscribed,  the  nature  and  the  principal 
places  of  business  and  the  period  of  time  for  which 
the  association  is  to  exist  (Act  June  2,  1874,  P.  L., 
271).  The  capital  may  be  subscribed  in  either  per- 
sonal or  real  property,  and  all  the  real  estate  of  the 
association  must  be  held  in  the  association  name  (Act 
May  1, 1876,  P.  L.,  89). 

Every  joint  association  must  have  a  sign  painted 
and  affixed  in  a  conspicuous  place  on  the  outside  of  the 
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building.  This  sign  must  contain  the  firm  name  of  the 
association  and  have  added  after  it  the  word  "limited." 
If  the  word  limited  be  not  added,  the  stockholders  will 
be  held  individually  liable  for  all  debts  of  the  associa- 
tion to  the  same  extent  as  in  general  partnership  (Act 
March  30,  1865,  P.  L.  46). 

IV.— LEGAL  EFFECT  OF  RELATION  OF 
PARTNERSHIP. 

The  relation  of  partnership  may  affect  two  differ- 
ent classes  of  persons — (a)  the  partners  themselves 
and  (b)  third  parties  who  transact  business  with  the 
partnership  firm.  Hence,  the  legal  effect  of  the  rela- 
tion of  partnership  should  be  considered  from  the 
standpoints  of  (A)  the  effect  as  between  the  partners 
themselves,  and  (B)  the  effect  as  between  the  partners 
and  third  parties. 

A.— BETWEEN  THE  PARTNERS. 

As  in  all  other  contracts,  the  relation  of  partner- 
ship as  between  the  partners  confers  rights  and  creates 
powers.  Likewise,  it  imposes  corresponding  obliga- 
tions and  duties. 

tiights  of  Partners. 

There  are  four  principal  rights  of  a  partner.  First, 
He  has  the  right  to  choose  who  his  partners  shall  be. 
Second,  He  has  a  right  to  expect  good  faith  and 
reasonable  skill  from  his  co-partners.  Third,  He  has 
a  right  to  expect  that  they  will  engage  in  no  business 
detrimental  to  the  partnership  business.     Fourth,  He 
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has  a  right  to  insist  that  partnership  books  of  account 
be  kept  and  to  examine  such  books  at  will. 

Choice  of  Partner.— Every  partnership  is  volun- 
tary among  its  members,  i.  e.,  each  partner  has  the 
freedom  of  choice  with  whom  he  will  enter  into  the 
partnership  relation  (5  Clark,  203,  and  i  Phila.,  307). 
Hence,  if  a  partner  sells  his  interest  (i  Whart.,  381, 
and  I  Phila.,  387),  the  purchaser  can  not  be  introduced 
into  the  partnership  firm  without  the  assent  of  every 
member  of  that  firm  (8  W.  &  S.,  63).  The  assent  of 
the  other  partners  may  be  inferred  from  any  facts 
which  would  indicate  a  recognition  of  the  purchaser 
as  a  partner  ( i  Whart.,  381,  and  2  Whart,  542).  This 
right  of  choice  as  to  a  partner  is  so  essential  to  the  con- 
stitution of  a  partnership  that  even  the  executors  or 
other  legal  representatives  of  partners  do  not  in  such 
capacity  succeed  to  the  state  and  condition  of  partners 
(126  Pa.,  335,  2  S.  &  R.,  294,  but  see  105  Pa.,  375, 
I  Pa.,  368,  and  95  Pa.,  504). 

Good  Faith. — Each  partner  has  the  right  to  expect 
good  faith,  reasonable  skill,  diligence,  and  the  exercise 
of  sound  judgment  on  the  part  of  every  other  partner 
in  the  transaction  of  the  partnership  business  (41  Pa., 
505,  II  S.  &  R.,  41).  Hence,  if  the  partnership  suffer 
any  loss  from  the  gross  negligence,  fraud,  ignorance, 
or  extravagance  of  any  partner  in  the  course  of  the 
partnership  business,  he  will  be  responsible  to  the  other 
partners  for  all  losses  and  damages  sustained — ^whether 
directly  or  through  their  own  liability  to  third  persons 
(6  Watts  &  S.,  S29).  Cut  a  partner  is  not  liable  to  his 
co-partners  for  an  honest  mistake  of  judgment,  unless 
it  amount  to  gross  negligence  or  ignorance. 

Good  faith  also  requires  that  a  partner  perform 
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faithfully  all  the  stipulations  contained  in  the  articles 
of  partnership.  For  breach  of  any  of  the  duties  thus 
stipulated  the  other  partners  may  recover  damages. 
Moreover,  a  partner  has  no  right  to  voluntarily  place 
himself  in  a  position  in  which  his  interest  is  in  opposi- 
tion to  the  interest  of  the  partnership  (Parsons'  Part- 
nership, 236).  Thus,  a  partnership  has  a  valuable 
leasehold  property,  and  when  it  is  about  to  expire  one 
of  the  partners  gets  a  renewal  of  it  in  his  own  name. 
He  can  not  take  advantage  of  this  and  impose  hard 
terms  on  his  partners,  but  will  be  held  to  have  obtained 
the  lease  for  the  partnership  firm  as  well  as  for  himself. 
Independent  Business  at  Variance  with 
Partnership. — No  partner  has  a  right  to  engage  in 
any  other  business  or  speculation,  whether  his  own  or 
that  of  another,  to  the  injury  of  his  first  co-partners. 
This  rule  does  not  mean  that  a  partner  has  no  right  to 
engage  in  a  business  independent  of  the  business  of  the 
partnership  (69  Pa.,  35).  It  only  means  that  he  shall 
not  engage  in  the  independent  business  in  such  a  man- 
ner as  to  deprive  the  partnership  of  profits  or  advan- 
tages which  the  partners  had  a  right  to  expect  from  his 
connection  with  them.  Thus,  A  and  B  form  a  part- 
nership for  the  purpose  of  carrying  on  the  manufacture 
of  shoes.  A  can  not  subsequently  without  the  knowl- 
edge and  consent  of  B  enter  into  a  contract  of  partner- 
ship with  C  for  a  similar  purpose,  and  to  the  injury  of 
the  first  partnership.  If  A  should  enter  into  a  partner- 
ship with  C  and  compete  with  B,  or  in  any  way  deprive 
the  first  partnership  of  the  skill,  time  or  fidelity  which 
he  owes  to  it,  B  or  the  first  partnership  may  compel  A 
to  account  for  the  profits  made  in  the  competing  or 
other  business  (;'o  Pa.,  301,  and  64  Pa.,  43). 
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A  partner  has  no  right  in  any  independent  business 
to  prefer  his  own  individual  interest  to  that  of  the  firm, 
or  to  take  away,  by  direct  or  indirect  methods,  the 
profits  of  a  bargain  from  the  firm,  and  appropriate 
them  to  his  own  private  advantage  (63  Pa.,  95).  But 
where  one  partner,  without  objection  from  the  other, 
employed  another  firm  in  which  he  was  a  partner  to 
sell  the  firm's  goods  on  commission,  whereby  the  firm's 
expenses  were  diminished,  and  also  sold  to  the  other 
firm,  in  order  to  enable  them  to  fill  contracts,  at  a 
larger  price  than  they  paid,  he  will  not  be  compelled  to 
account  for  his  share  of  the  profits  made  by  such  other 
firm  (83  Pa.,  474). 

Examination  of  Partnership  Accounts. — 
Each  partner  has  a  right  to  insist  that  all  partners  enter 
or  cause  to  be  entered  upon  the  proper  books  and  in  the 
proper  way  every  transaction  relating  to  the  partner- 
ship business  which  is  usually  put  upon  books  of 
account  (Parsons'  Partnership,  239)  ;  and  for  the  pur- 
pose of  protecting  and  enforcing  his  rights,  each  part- 
ner is  privileged  to  examine  these  books  of  account 
of  the  partnership  at  his  own  pleasure  (3  Y.  &  C. 
Ex.,  625). 

Powers  of  Partners. 

General  Power. — It  is  a  general  principle  of  uni- 
versal application  that  each  individual  partner  of  a 
trading  partnership  is  the  accredited  agent  of  the  whole 
firm.  He  has,  therefore,  power  to  bind  it  in  all  matters 
within  the  scope  of  and  which  legitimately  pertain  to 
the  partnership  business  (36  Pa.,  498,  and  62  Pa., 
374).  The  term  scope  of  the  partnership  business 
includes  what  is  reasonably  necessary  to  the  successful 
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conduct  of  the  business.  What  is  reasonably  neces- 
sary is  determined  by  the  nature  of  the  business 
(92  Pa.,  407),  the  usage  of  others  engaged  in  a  similar 
occupation  in  the  same  locality,  and  the  known  habits, 
conduct  and  usage  of  the  particular  firm  in  question 
(62  Pa.,  393).  Thus,  a  partner  in  a  dry  goods  firm 
has  no  right  to  purchase  a  cargo  of  flour,  sugar,  or 
coffee,  nor  can  one  of  a  firm  to  build  and  run  a  railroad 
buy  a  competing  road  (92  Pa.,  407). 

As  has  been  indicated  in  a  previous  paragraph 
(page  786),  there  is  a  distinction  between  the  general 
power  of  a  partner  in  a  trading  and  a  non-trading  part- 
nership. Succinctly  stated,  the  distinction  is  this :  In 
the  case  of  a  trading  or  commercial  partnership  the 
court  generally  determines  as  a  matter  of  law  whether 
the  contract  of  the  partner  was  within  the  scope  of  the 
implied  powers  of  the  partner,  while  in  the  case  of  a 
non-trading  partnership  the  firm  will  not  be  held 
responsible  unless  it  be  affirmatively  established  that 
the  acting  partner  had  the  power  to  make  the  contract 
in  question.  Thus,  if  A  and  B  are  partners  in  the  dry 
goods  business,  the  contracts  of  A  in  the  general  scope 
of  business  likewise  bind  B ;  but  if  A  and  B  are  attor- 
neys-at-law  or  are  in  the  insurance  business,  A  could 
not  bind  B  unless  it  be  affirmatively  shown  that  A  had 
power  to  enter  into  the  contract. 

Power  of  a  Majority. — Where  there  is  any  dis- 
agreement in  the  management  of  the  business  of  the 
partnership  there  are  two  distinct  rules  as  to  the  power 
of  the  majority  to  direct  the  partnership  affairs.  First, 
Where  the  business  relates  to  the  mode  of  conducting: 
the  ordinary  transactions  or  regulating  the  internal 
affairs  of  the  partnership  the  decision  of  the  majority 
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will  bind  the  firm  (46  Pa.,  434).  But  the  majority 
must  act  with  perfect  good  faith,  and  for  the  interests 
of  the  whole  firm.  If  the  majority  should  act  in  bad 
faith  or  deny  the  minority  the  right  to  urge  its  objec- 
tions, the  contracts  entered  into  by  such  majority 
would  not  bind  the  minority  members  of  the  firm. 
Second,  Although  the  articles  of  co-partnership 
provide  that  a  majority  shall  govern,  yet  no  number  of 
partners  less  than  the  whole  number  can  bind  the 
minority  in  any  transaction  outside  of  the  scope  of  its 
ordinary  business,  or  in  matters  of  a  permanent  or 
fundamental  character.  Thus,  a  majority  of  the  part- 
ners can  not  divide  the  partnership  property  among  the 
partners  (4  Watts,  455)  or  change  the  number  of  part- 
ners, or  capital,  or  business  of  the  firm,  or  the  articles 
of  co-partnership  (4  Q.  B.,  430,  and  4  Johns.  Ch., 

573)- 

Powers  to  Perform  Particular  Acts. — ^An 
outline  of  the  particular  acts  which  may  be  performed 
by  the  partner  and  the  circumstances  under  which  the 
acts  may  be  performed  will  aid  in  conveying  a  clear 
understanding  of  the  powers  of  a  partner. 

To  Purchase  Property. — Each  partner  of  a  trad- 
ing partnership  has  a  right  to  purchase  for  and  on  the 
credit  of  the  partnership  firm  such  goods  as  may  be 
necessary  for  carrying  on  the  business  in  the  usual  way. 
So,  also,  in  non-trading  partnerships  each  partner  may 
bind  the  firm  by  purchase  of  whatever  is  necessary — 
as  materials,  books,  or  tools — ^to  the  promotion  of  the 
joint  enterprise  {77  Pa.,  34).  It  has  been  held  in 
Pennsylvania  that  delivery  of  the  goods  purchased  to 
one  partner  is  delivery  to  the  firm  {jy  Pa.,  34). 

Real  estate  may  be  purchased  and  held  by  the  part- 
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nership  firm  in  the  partnership  name  (27  Pa.,  89). 
The  general  rule  is  that  partnership  real  property  held 
in  the  partnership  name  is  personal  property,  for  the 
purposes  of  paying  the  deb'ts  and  adjusting  the  partner- 
ship accounts  (74  Pa.,  395).  But  all  real  estate  used 
for  partnership  purposes  is  not  converted  into  personal 
property.  A  contrary  presumption  prevails  when  the 
title  is  not  in  the  firm.  But  this  presumption  may  be 
rebutted  by  showing  either  one  of  two  things — (a)  that 
the  property  was  paid  for  with  the  firm's  money,  or 
(b)  that  the  property  was  actually  brought  into  the 
common  stock  by  agreement  (106  Pa.,  49).  This 
agreement  must  be  in  writing  and  ought  to  appear  of 
record  (70  Pa.,  169  and  79). 

To  Sell  or  Incumber  Property. — As  each  partner 
has  a  right  to  purchase,  so,  also,  he  has  a  right  to  sell  or 
incumber  a  specific  part  of  the  whole  partnership  prop- 
erty which  is  held  for  sale  (5  Watts,  22,  and  37  Pa., 
217).  But  this  right  to  dispose  of  the  partnership 
property  is  confined  strictly  to  personal  effects 
(4  Phila.,  251),  and,  except  in  a  disposition  by  lease 
(19  Pa.,  23s),  does  not  extend  to  real  estate  held  by 
the  partnership  (74  Pa.,  395,  and  19  Pa.,  235,  but  see 
21  Pa.,  257,  where  it  is  held  that  a  lease  made  by  one 
partner  will  inure  to  the  benefit  of  all  partners);  Nor 
has  any  partner  a  right  to  dispose  of  partnership  prop- 
erty which  is  not  for  sale  or  trade  and  which  is  indis- 
pensable to  the  business  of  the  partnership  (121  Pa., 
437).  Thus,  a  partner  of  a  firm  engaged  in  the  manu- 
facture of  shoes  has  no  right  to  sell  or  pledge  the 
machinery  necessary  in  the  making  of  shoes. 

The  power  to  dispose  of  the  personal  property  of  a 
partnership  firm  extends  also  to  assignments  of  such 
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property,  as  security  for  debts  contracted  by  thepartner 
ship,  under  certain  exceptional  circumstances  (5  Watts, 
22,  6  W.  S.,  301,  39  Pa.,  269).  But  the  general  rulo 
is  that  a  partner  can  not  make  a  general  assignment  for 
the  benefit  of  creditors  against  the  consent  or  without 
the  concurrence  of  co-partners  who  are  able  to  act 
(37  Pa.,  217,  176  Pa.,  54). 

To  Borrow  Money. — Each  partner  of  a  trading 
partnership  has  a  right  to  borrow  money  for  the  carry- 
ing on  of  the  partnership  business  and  the  promotion 
of  its  interests  (62  Pa.,  393).  Hence,  the  partnership 
firm  may  be  held  liable  for  all  money  borrowed  for  the 
firm  by  any  individual  partner— €ven  though  the  part- 
ner subsequently  misappropriate  it  (28  Pa.,  440). 
But  the  partnership  will  not  be  liable  where  the  money 
is  borrowed  on  the  individual  credit  of  the  partner, 
even  though  the  money  be  applied  to  the  use  of  the 
firm  (5  Watts,  454). 

Moreover,  the  power  of  a  partner  to  borrow  money 
is  confined  strictly  to  trading  partnerships,  and  exists 
in  non-trading  firms  only  where  expressly  conferred 
(♦6Lans.,  N.  Y.,  139). 

The  form  of  the  borrowing  is  immaterial  (48  Pa., 
514,  and  77  Pa.,  118).  The  partner's  right  to  raise 
money  for  the  firm  extends  to  indorsing  as  well  as 
making  notes,  or  to  borrow  indorsements,  or  to  borrow 
a  note  or  signature  in  accommodation,  or  to  borrow 
securities. 

To  Make  Negotiable  Paper, — It  is  a  general  rule 
that  any  partner  of  a  trading  partnership  can  bind  his 
co-partners  by  making,  accepting,  or  indorsing  nego- 

*  This  New  York  case  is  cited  because  it  is  a  leading  case  on  the 
subject  and  well  illustrates  the  principle  stated. 
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tiable  paper  in  the  general  course  of  the  partnership 
business  (62  Pa.,  393),  even  though  the  partner  subse- 
quently misappropriated  the  funds  thus  raised  (28  Pa., 
440).  But  a  partner  can  not  bind  the  other  members 
of  a  partnership  by  giving  a  note  in  the  name  of  the 
firm  for  the  discharge  of  his  own  individual  debt, 
even  though  a  small  firm  debt  be  included  in  the  indi- 
vidual debt  (22  Pa.,  21,  and  i  Grant,  31).  Thus, 
A  and  B  are  partners  and  as  such  owe  C  ten  dollars. 
A  also  owes  C  an  individual  debt  of  two  hundred  dol- 
lars. A  can  not  give  a  promissory  note  to  C  in  the 
name  of  A  and  B  for  two  hundred  and  ten  dollars 
and  thus  hold  B  for  the  discharge  of  his  own  debt. 

The  partnership  will  be  liable  to  a  bona  Me 
holder  for  value  of  a  note  given  in  the  name  of  the 
firm  by  one  of  the  partners  for  his  own  private  debt 
(70  Pa.,  217,  and  yy  Pa.,  118).  Thus,  in  the  example 
just  given  if  the  note  made  by  A  in  the  name  of  the 
firm  should  come  into  the  hands  of  D  in  good  faith 
and  for  value,  the  partnership  would  be  liable.  The 
firm  is  also  liable  to  a  bona  fide  holder  on  a  partnership 
indorsement,  even  though  made  by  a  partner  for  his 
private  benefit  (i  W.  N.  C,  620,  and  68  Pa.,  200). 
Partners  have  a  right  to  draw  checks  in  the  partnership 
name  upon  the  bank  where  the  partnership  funds  are 
deposited,  and  to  transfer  money  deposited  in  the  name 
of  one  partner  to  that  of  the  name  of  the  firm. 

It  is  needless  to  add  that  the  partners  of  a  non- 
trading  partnership  have  not  the  right  to  make  nego- 
tiable paper,  unless  expressly  authorized  (6  Lans.. 
N.  Y.,  139),  or  unless  it  is  essential  to  carry  into  eflfect 
the  ordinary  purpose  for  which  the  partnership  was 
formed  (3  Q.  B.,  316). 
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However,  negotiable  paper — ^as  for  instance  a 
promissory  note — made  in  the  name  of  one  partner  and 
the  money  secured  on  his  personal  credit  will  not  bind 
the  partnership  firm,  unless  the  partner  be  a  dormant 
partner  (5  Watts,  454).  Thus,  A  and  B  are  partners. 
A  gives  a  promissory  note  and  on  his  personal  credit 
negotiates  it,  and  turns  the  money  into  the  partnership 
business.  This  note  will  bind  the  firm  if  either  A  or 
B  be  a  dormant  partner,  but  not  if  the  world  know 
they  are  partners. 

A  partner  can  not  guarantee  or  become  surety  for 
the  payment  of  the  debts  of  others,  or  in  any  way  bind 
the  partnership  credit  to  third  persons  (12  S.  &  R., 
13,  98  Pa.,  528,  and  105  Pa.,  514).  If  one  partner 
should  use  the  credit  of  the  firm  in  this  way  and  the 
note  should  come  into  the  hands  of  a  bona  fide  holder 
for  value,  such  third  person  could  not  recover  as 
against  the  partnership  (12S.  &R.,  13),  but  he  could 
recover  against  the  partner  who  thus  uses  the  firm  name 
(54  N.  Y.,  43,  see  i  Pa.,  285).  A  note  apparently 
made  as  security,  but  in  fact  for  a  debt  or  a  loan  to  the 
firm,  binds  all  the  partners  (823^  Pa.,  395). 

To  Collect,  Compromise  and  Pay  Debts. — Each 
partner  has  power  to  collect  and  receipt  for  debts  due 
the  firm.  Where  a  debtor  pays  one  partner  the  amount 
due  the  partnership,  his  obligation  to  the  firm  is  dis- 
charged, even  though  the  partner  misappropriate  the 
money  paid  (4  Binn.,  375). 

So,  also,  a  partner  may  compromise  debts  due  to 
the  firm — ^i.  e.,  take  a  less  amount  in  settlement  of  the 
claim  than  is  actually  due  (Act  March  22,  1862,  P.  L., 
167,  and  see  30  Conn.,  i ) .  But  such  compromise  must, 
of  course,  be  made  in  good  faith  and  without  collusion. 
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The  debtor  or  debtors  making  a  compromise  of  his 
debt  should  take  from  the  partner  or  partners  with 
whom  he  makes  the  compromise  a  memorandum  in 
writing  exonerating  him  or  them  from  further  liability 
to  the  firm. 

Each  partner  has  also  power  to  pay  the  debts  of  the 
firm  ( I  Pa.,  375,  and  74  Pa.,  166),  and  a  release  of  one 
of  the  partners  by  a  debtor  releases  all  of  the  partners 
(see  3  P.  &  W.,  57).  But  one  partner  has  no  power 
to  confess  judgment  for  a  partnership  debt,  so  as  to 
bind  his  co-partners.  However,  no  one  except  the 
other  partner  can  contest  the  validity  of  such  judgment 
(25  Pa.,  430,  74  Pa.,  166). 

After  dissolution  of  the  partnership  a  partner  has 
also  the  power  to  compromise  with  a  creditor  a  debt 
owed  by  the  firm.  But  such  compromise  or  composition 
with  an  individual  member  of  a  firm  does  not  neces- 
sarily discharge  the  other  members  of  the  partner- 
ship, except  as  to  the  proportionate  interest  paid  to 
the  creditor  by  the  partner  making  the  compromise. 
Nor  does  it  relieve  the  partner  making  the  compromise 
from  liability  to  contribute  to  the  other  members  of  the 
partnership  his  ratable  portion  of  such  co-partnership 
debt  (Act  March  22,  1862,  P.  L.,  167).  Thus,  A,  B, 
and  C  are  partners  and  owe  D  one  hundred  and  fifty 
dollars.  They  dissolve  partnership  and  the  liability  of 
each  for  the  debt  due  D  is  fifty  dollars.  If  A  and  B 
compromise  with  D  for  twenty-five  dollars  apiece,  and 
C  is  compelled  to  pay  his  full  share  of  fifty  dollars,  he 
will  have  a  right  of  contribution  from  A  and  B  each  of 
eight  dollars  and  thirty-three  cents. 

Where  a  partner  makes  a  compromise  with  a  credi- 
tor, he  should  take  from  such  creditor  an  exoneration 
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in  writing  releasing  him  from  every  individual  liability 
incurred  by  reason  of  his  connection  with  the  partner- 
ship firm  (Act  March  22,  1862,  P.  L.,  167). 

To  Employ  Servants  and  Agents. — Each  partner 
has  power  to  employ  servants  and  engage  the  services 
of  those  who  may  be  necessary  to  conduct  the  ordinary 
business  of  the  partnership  (i  Dall.,  269,  4  S.  &  R., 
397).  So,  also,  each  partner,  subject,  of  course,  to 
the  power  of  the  majority,  has  a  right  to  discharge  any 
employee  of  the  firm.  If  one  partner  should  pay  out  of 
his  pocket  for  services  rendered  the  partnership  busi- 
ness, he  is  entitled  to  contribution  from  his  co-partners. 

To  Execute  Sealed  Instruments, — It  is  a  general 
rule  that  one  partner  can  not  bind  his  co-partners  by 
an  instrument  under  seal  (62  Pa.,  457).  But  there 
are  several  exceptions  to  this  apparently  rigid  rule. 
First,  One  partner  may  bind  the  partnership  by  a  sealed 
instrument  if  the  other  partners  are  present  and  assent 
to  the  partner's  signing  and  sealing  of  a  note  or  writ- 
ten instrument  in  the  name  of  the  partnership  firm 
(5  Watts,  159).  Second,  So,  also,  validity  may  be 
given  to  a  sealed  instrument  made  by  one  partner,  if  the 
other  partner  or  partners  by  act  or  oral  declaration  sub- 
sequently ratify  the  same  (30  Pa.,  84,  but  see  19  Pa., 
235,  and  134  Pa.,  191). 

To  Submit  to  Arbitration, — In  Pennsylvania  one 
partner  has  power  to  bind  his  co-partners  by  submis- 
sion of  a  dispute  in  which  partnership  rights  are 
involved  to  arbitration.  This  agreement  to  submit  to 
arbitration  must  not  be  under  seal,  but  may  be  by  paiol 
or  simple  written  agreement  (89  Pa.,  453). 

Restrictions  on  Powers  of  Partners. — Part- 
ners have  a  right  in  their  articles  of  co-partnership  to 
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limit  the  different  powers  which  each  may  exercise. 
But  unless  these  restrictions  are  made  known  to  third 
parties  with  whom  the  partners  have  business,  they 
can  have  no  force  or  effect  against  such  third  persons 
(6  Whart.,  146,  62  Pa.,  393,  and  171  Pa.,  99).  Thus, 
A  and  B,  in  the  co-partnership  agreement,  may 
restrict  the  power  of  each  other  to  borrow  money 
on  the  credit  of  the  firm  to  a  certain  amotmt. 
But  if  C  is  not  aware  of  this  limitation  on  their 
power  to  borrow  and  if  he  chould  on  the  firm's 
credit  loan  either  A  or  B  an  amount  in  excess  of  the 
specified  amount,  such  loan  would  be  valid  as  against 
the  partnership  firm.  Knowledge  of  restrictions  upon 
the  power  of  a  partner  must  not  necessarily  be  estab- 
lished by  proof  of  direct  notice.  It  may  be  shown  by 
circumstantial  evidence,  and  it  has  been  held  that  infor- 
mation of  facts  which  would  lead  a  reasonably  prudent 
man  to  inquire  as  to  the  existence  of  restrictions  may 
be  sufficient  (see  171  Pa.,  99,  and  62  Pa.,  393).  Of 
course,  the  restriction  imposed  by  the  articles  of  co- 
partnership, although  known  to  third  parties,  may  be 
waived  or  altered  by  the  subsequent  conduct  of  the 
partners. 

Obligations  and  Duties  of  Partners. 

The  relation  of  partnership  rests  upon  the  mutual 
respect,  confidence,  and  integrity  of  the  partners.  Hence, 
each partnermust exercise  towards  all  the  other  partners 
the  utmost  good  faith.  Unless  it  be  expressly  stipulated 
to  the  contrary,  each  partner  without  compensation 
must  give  his  full  time,  personal  attention,  and  best 
endeavors  to  promote  the  business  and  interests  of  the 
partnership  (129  Pa.,  635).    But  where  extra  work  is 
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thrown  upon  a  partner  by  the  wilful  neglect  or  inatten- 
tion to  business  of  another  partner,  he  will  be  entitled 
to  compensation  (126  Pa.,  329).  It  is  also  the  duty 
of  the  partners  to  keep  precise  and  accurate  accounts 
of  the  transactions  of  the  firm,  and  to  permit  any  part- 
ner to  examine  such  accounts  at  any  time.  In  short, 
it  is  the  duty  of  every  individual  partner  in  all  his  busi- 
ness transactions  to  prefer  the  good  of  the  partnership 
to  his  own  personal  advantage. 

B.— BETV^BBN  THE  PARTNERS  AND  THIRD  PERSONS. 

The  relation  of  partnership  imposes  on  the  partners 
certain  obligations  and  duties  as  to  third  persons. 
These  obligations  may  arise  either  in  (a)  contract  or 
(b)  in  tort.  A  partner  may  also  be  (c)  criminally 
liable. 

Liability  on  Contracts. 

The  general  rule  of  law  is  that  each  partner  is  liable 
to  third  parties  in  full  on  all  the  legal  contracts  of  the 
partnership  firm,  regardless  of  his  proportionate  interest 
in  the  firm  or  of  the  financial  ability  of  the  co-partners 
to  contribute  proportionately.  Thus,  A  and  B  are  part- 
ners and  contract  for  goods  to  the  value  of  one  hundred 
dollars.  While  each  should  pay  fifty  dollars,  yet  if  A 
should  be  unable  to  pay  his  share,  then  B  would  have 
to  pay  the  whole,  even  though  he  had  but  a  tenth  inter- 
est in  the  firm  (10  Gray,  Mass.,  155;  see  also 
5  W.  N.  C,  189).  This  rule  applies  not  only  to  the 
active,  ostensible,  and  living  members  of  the  firm. 
It  is  applicable  also  to  dormant  and  nominal  partners, 
and  also  to  the  legal  representatives  of  a  deceased 
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fttrtner  (ii  Binn.,  123).  The  rule  applies  also  to 
joint  stock  companies  (4  S.  &  R.,  148). 

But  an  incoming  partner — i.  e.,  one  who  enters  the 
partnership  after  it  has  existed  for  some  time — is  not 
liable  for  the  debts  contracted  by  the  partnership  firm 
prior  to  his  entrance  (58  Pa.,  179).  Of  course,  he 
will  be  liable  if  before  entering  the  partnership  he 
expressly  authorized  that  the  debts  be  contracted  by 
the  partnership  on  his  credit  (58  Pa.,  179),  or  if  he 
expressly  stipulated  to  assume  liability  for  debts  con- 
tracted prior  to  his  entrance. 

Moreover,  the  balance  owed  by  debtor  partners  to 
a  creditor  partner  is  owed  by  each  for  his  own  amount 
(32  Pa.,  202).  Thus,  where  two  partners  buy  out  the 
interest  of  a  third,  signing  in  their  individual  capaci- 
ties, each  is  liable  for  half  and  not  in  solido  for  all.  But 
there  would  be  a  joint  and  several  liability,  if  the  two 
partners  had,  without  the  consent  of  the  third  partner, 
used  the  assets  of  one  partnership  to  pay  the  debts  of  a 
former  firm  of  which  the  third  was  not  a  member 
(9  Phila.,  275,  and  80  Pa.,  234).  Thus,  if  the  assets 
of  firm  A,  B  and  C  are  applied  to  pay  the  debts  of  a 
former  firm  of  A  and  B  without  Cs  consent,  A  and  B 
are  liable  jointly  and  severally  to  A,  B  and  C,  and 
A  and  B  in  equity  are  liable  to  C  for  his  share  of  such 
debts. 

Liability  for  Torts. 

In  General. — Each  partner  is  jointly  and  sever- 
ally (58  N.  Y.,  613)  liable  to  third  persons  for  the 
torts  of  himself,  his  co-partners  {jy  Pa.,  118,  and 
6  Pa.,  360),  and  the  employees  (44  Pa.,  156)  of  the 
partnership  which  are  committed  within  the  proper 
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scope  of  the  partner's  agency  and  of  the  employees' 
ordinary  duties.  Thus,  the  partnership  firm  would  be 
held  responsible  for  a  wrong  committed  by  a  partner  in 
collecting  the  debts  of  the  firm,  or  in  buying  or  selling 
partnership  goods.  So,  also,  the  firm  would  be  respon- 
sible for  a  wrong  committed  while  collecting  partner- 
ship accounts  by  a  clerk  whose  duty  it  was  to  collect 
such  accounts.  A  wrong  done  outside  of  the  scope  of 
the  partner's  authority  or  of  the  employee's  duties  may 
bind  the  partnership  firm  if  all  of  the  co-partners  subse- 
quently approve  of  it  and  if  it  be  for  the  benefit  of  the 
partnership. 

The  principal  civil  wrongs  which  may  be  committed 
by  partners  and  employees  against  third  persons  are 
(a)  Fraud  and  Misrepresentation,  (b)  Property 
Wrongfully  Obtained,  (c)  Misapplication  of  Property, 
(d)  Embezzlement  of  Trust  Funds. 

Fraud  and  Misrepresentation. — Partners  will 
be  bound  by  the  fraud  or  misrepresentations  of  their 
co-partner  in  all  contracts,  made  with  innocent  third 
parties,  which  relate  to  the  ordinary  business  of  the 
partnership  (54  N.  Y.,  i).  Thus,  the  partnership  firm 
will  be  bound,  if  one  of  the  partners  substitute  an 
inferior  article  for  that  which  a  purchaser  has  bought 
But  the  firm  will  not  be  bound  if  the  fraud  be  com- 
mitted in  the  sale  of  the  partner's  individual  property. 

Property  Wrongfully  Obtained. — If  one  part- 
ner wrongfully  and  by  fraudulent  means  obtain  money 
or  property  and  place  it  among  the  assets  and  to  the 
use  of  the  firm,  every  member  of  such  firm  becomes 
liable  in  assumpsit  to  the  innocent  third  party  from 
whom  it  was  taken  for  the  whole  amount  converted 
(4  Pa.,  134).     Nor  does  it  matter  whether  the  money 
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was  taken  with  or  without  the  knowledge  or  assent  of 
the  co-partners  (*  15  Mass.,  75):  However,  the  inno- 
cent co-partners  are  not  liable  to  the  third  person  in 
tort  for  the  conversion  of  the  property  (Parson's  Part- 
nership, 158). 

Misapplication  of  Property. — Where  money  or 
other  property  of  an  innocent  third  party,  in  the  ordi- 
nary course  of  the  partnership  business,  comes  into  the 
custody  of  one  of  the  partners  and  he  misapplies  it  or 
appropriates  it  to  his  own  use,  the  partnership  firm  will 
be  liable  to  such  third  person  for  the  conversion 
(4  Rawle,  120).  As  in  the  case  where  money  is 
wrongfully  obtained,  it  is  immaterial  whether  the 
co-partners  knew  anything  about  the  property 
appropriated. 

Embezzlement  of  Trust  Funds. — ^A  partnership 
firm  will  be  held  liable  to  the  beneficiary  of  the  trust, 
if  the  trustee,  executor,  or  guardian,  uses  the  trust 
money  in  the  partnership  business  or  in  payment  of 
partnership  debts  with  the  knowledge  and  assent  of  the 
co-partners  (89  Pa.,  163,  and  7  W.  N.  C,  268).  If 
the  trust  money  was  used  without  such  knowledge, 
there  is  no  liability  on  the  part  of  the  firm.  Moreover, 
the  beneficiary  or  the  court  may  elect  to  take  the  profits 
of  the  partnership  instead  of  interest  (103  Pa.,  139). 

Criminal  Liability. 

One  can  not  be  exposed  to  a  criminal  prosecution 
for  the  crimes  of  another.  Hence,  partners  are  liable 
to  criminal  prosecution  for  the  crimes  of  a  co-partner- 
ship only  when  they  participate  in  them. 

*  These  cases  are  cHed  in  Uie  absence  of  a  Pennsylvania  decision 
on  the  subject. 
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v.— DISSOLUTION  OP  THE  RELATION  OF 
PARTNERSHIP. 

The  relation  of  partnership  is  dissolved  where  the 
rights  arising  under  it  are  annulled  and  the  obligations 
ended.  This  is  effected  when  the  affairs  of  the  partner- 
ship are  wound  up  or  when  any  change  is  made  in  the 
membership  of  the  partnership  (19  Pa.,  414).  The 
causes  which  will  affect  a  dissolution  of  a  partnership 
may  be  grouped  under  three  general  heads.  First, 
The  partnership  relation  may  be  dissolved  by  act  of  the 
partners.  Second,  It  may  be  dissolved  by  judicial 
decree.  Third,  The  operation  of  law  may  effect  its 
dissolution. 

By  Act  of  the  Partners. 

The  act  of  the  partners  may  in  three  different  ways 
terminate  the  relation  of  partnership.  These  different 
ways  are  (a)  by  mutual  consent,  (b)  by  renunciation, 
and  (c)  by  sale  of  partner's  interest. 

By  Mutual  Consent. — Partnerships  are  formed 
by  the  mutual  agreement  of  all  the  partners.  Hence, 
it  is  clear  that  they  may  at  any  time  be  modified  or  dis- 
solved by  the  mutual  consent  of  all  the  parties  (8  W.  & 
S.,  262,  and  13  Pa.,  67). 

By  RENUNaATiON. — ^Where  there  is  no  certain 
limit  fixed  as  to  the  duration  of  the  partnership,  it  may 
be  dissolved  at  will  by  either  partner.  This  renuncia- 
tion by  either  partner  may  be  either  (a)  express  or  (b) 
implied. 

The  renunciation  is  express  where  either  partner  by 
spoken  or  written  word  clearly  makes  known  to  his 
co-partners  his  wish  and  will  to  put  an  end  to  the  part- 
nership relation  (58  Pa.,  168). 
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Implied  Renunciation.  —  A  renunciation  is 
implied  where  any  partner  acts  in  a  way,  as 
regards  partnership  business,  as  would  lead  a  reason- 
able man  to  infer  his  withdrawal  from  the  firm  (48  Pa., 
275,  I  Brcwst,  282).  Thus,  a  renunciation  would  be 
implied  where  one  partner  refuses  to  act  with  the  other 
partners  and  engages  in  another  business,  or  where 
he  does  any  act  inconsistent  with  the  partnership 
relation. 

By  Sale  of  Partner's  Interest. — Since  each 
partner  has  a  right  to  choose  his  co-partners,  the  pur- 
chaser of  a  partner's  interest  in  partnership  property  is 
not  obliged  to  become  a  partner,  nor  are  the  other  part- 
ners obliged  to  admit  him  as  such  (page  796).  Hence, 
the  effect  of  the  voluntary  assignment  of  one  partner's 
interest  in  partnership  property  is  to  dissolve  the  rela- 
tion of  partnership  and  make  the  purchaser  of  such 
interest  a  tenant  in  common  with  the  other  partners 
(13  Pa.,  71).  It  would  be  more  accurate  to  say  that 
this  is  always  the  effect  where  the  partnership  is  at  will 
— i.  e.,  of  no  fixed  or  certain  duration.  But  if  the 
partnership  is  for  a  fixed  and  certain  length  of  time, 
the  co-partners  may  treat  such  sale  or  transfer  as  a 
cause  of  dissolution  and  continue  or  dissolve  the  part- 
nership as  they  may  elect  (8  W.  &  S.,  266,  and  i 
Phila.,  251). 

By  Judicial  Decree. 

Upon  application  of  any  partner,  the  courtsi  of 
equity  have  power  to  dissolve  a  partnership  for  any 
just  and  reasonable  cause  (2  Ash.,  296,  6  Phila.,  264). 
The  principal  causes  for  which  a  court  of  equity  will 
decree  a  dissolution  of  partnership  are  (a)  hopeless- 
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ncss  of  the  success  of  the  partnership  business,  (b)  mis- 
conduct or  (c)  habitual  absence  of  a  partner,  or  (d) 
inability  of  a  partner  to  act 

Hopelessness  of  Business  Success. — ^A  court  of 
equity  will  decree  a  dissolution  of  the  partnership 
where  it  is  clearly  evident  that  certain  loss  will  result 
from  a  continuance  of  the  partnership  relation.  The 
business  may  become  impracticable  because  of  (a)  its 
nature,  or  (b)  because  of  the  manner  in  which  it  is 
conducted. 

Impracticable  Business. — If  the  business  of  the 
partnership  is  of  a  visionary  character,  or  if  in  its 
operation  it  in  any  way  becomes  impracticable,  it  may 
be  terminated,  even  though  the  definite  period  for 
which  it  was  to  exist  has  not  yet  expired.  Thus,  equity 
would  dissolve  a  partnership  formed  for  the  purpose  of 
manufacturing  newly  invented  machinery  which  is 
incapable  of  being  put  into  successful  operation. 

Manner  of  Conducting. — While  there  may  be  no 
intentional  misconduct  on  the  part  of  either  partner, 
yet  there  may  be  such  a  state  of  continued  quarreling 
and  animosity  between  the  partners  as  to  preclude  all 
hope  of  friendly  co-operation,  and  render  impossible 
the  proper  management  of  the  business.  Such  a  condi- 
tion will  justify  the  appointment  of  a  receiver  of  the 
partnership  affairs  and  a  dissolution  of  the  firm.  But 
mere  difference  of  opinion,  bad  temper,  or  a  quarrel 
will  not  be  sufficient  cause  to  annul  the  partnership 
agreement  (37  Pa.,  217). 

Misconduct  of  Partner. — Gross  misconduct  on 
the  part  of  a  partner  as  will  render  it  impossible  for 
the  co-partners  to  continue  in  business  with  him,  or 
which  produces  permanent  injury  to  the  success  and 
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prosperity  of  the  partnership  business,  is  sufficient 
cause  for  a  court  of  equity  to  decree  a  dissolution  of  the 
partnership  (i  Brewst,  282,  and  96  Pa.,  229).  Thus, 
equity  will  interfere  for  a  partner's  gross  abuse  of 
authority,  or  want  of  good  faith,  or  his  habitual  drunk- 
enness, or  gross  extravagance,  or  reckless  management 
of  the  partnership  business. 

Habitual  Absence  of  Partner. — Where  a 
partner's  presence  is  necessary  to  the  proper  and  suc- 
cessful management  of  the  partnership  business,  his 
protracted  absence  from  such  business  will  justify  a 
court  of  equity  in  dissolving  the  same  if  the  co-partners 
elect  to  have  the  relation  terminated  (*  99  U.  S.,  355). 
This  rule  simply  means  that  it  is  optional  with  the 
co-partners  whether  under  the  circumstances  they  will 
continue  or  dissolve  the  partnership.  But  in  all  such 
cases  the  business  of  the  partnership  must  either  be 
materially  obstructed,  suspended,  or  interfered  with  to 
the  injury  of  the  other  partners,  or  equity  will  refuse 
the  decree. 

Inability  of  a  Partner  to  Act. — Where, 
through  no  neglect  or  fault  of  his  own,  it  is  impossible 
for  a  partner  to  perform  his  obligations  and  duties 
tmder  a  contract  of  partnership,  a  court  of  equity  may 
on  account  of  such  inability  dissolve  the  partnership 
(3  Kent's  Com.,  63).  Thus,  A  and  B  enter  into  a 
co-partnership  agreement  by  the  terms  of  which  A 
is  to  furnish  a  certain  amount  of  capital  and  B  is  to 
furnish  the  skill  and  diligence  of  the  active  partner. 
If  subsequent  events — as  A's  loss  of  his  money  or  B*s 
permanent  loss  of  his  health — ^should  make  it  impos- 

^This  is  a  leading  case  on  this  subject  and  is  dted  in  the  absence 
of  a  PennsylTania  anthority. 
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sible  for  either  to  perform  his  obligations,  equity  wotild 
decree  a  dissolution  of  the  partnership. 

By  Operation  of  Law. 

The  mere  operation  of  common  or  statute  law  may 
dissolve  a  partnership.  The  principal  circumstances 
under  which  the  operation  of  law  will  dissolve  the  rela- 
tion are  (a)  where  there  is  a  change  of  condition  of 
the  partner;  (b)  where  the  partnership  becomes  bank- 
rupt, (c)  or  there  is  a  sale  upon  execution  by  the 
sheriff  of  the  partnership  property;  (d)  where  a  state  of 
war  exists  between  the  countries  of  the  partners;  (e) 
where  the  time  fixed  for  the  duration  of  the  partner- 
ship has  expired;  (f)  or  when  an  event  occurs  which 
was  necessarily  contemplated  by  the  parties  as  the 
termination  of  the  partnership. 

Change  of  Condition  of  Partner. — As  in  all 
contracts,  any  change  in  the  condition  of  a  partner 
which  renders  him  incapable  of  acting  upon  his  own 
responsibility  dissolves  the  contractual  relation  of  part- 
nership. The  three  principal  causes  which  may  bring 
about  this  change  are  the  partner's  (a)  insanity,  or  (b) 
his  death,  or  (c)  his  being  placed  tmder  legal  guardian- 
ship. 

Insanity. — The  permanent  insanity  of  an  active 
partner  will  not  of  itself  dissolve  a  partnership,  nor 
will  it  give  the  other  partners  a  right  to  terminate 
it  by  their  own  acts.  (But  see  Story  on  Partnerships, 
Sec.  296.)  But  it  is  sufficient  ground  for  a  court  to 
decree  a  dissolution  of  the  partnership.  Mere  tem- 
porary insanity  is  not  sufficient  to  warrant  a  decree  of 
dissolution  (6  Beav.,  324). 

Death. — In  the  absence  of  express  agreement  that 
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the  death  of  a  partner  shall  not  terminate  the  partner- 
ship relation,  the  general  rule  of  law  is  that  the  death 
of  a  partner  dissolves  the  relation  and  takes  effect  in 
respect  to  third  parties  as  well  as  the  partners  from  the 
moment  of  death  without  consideration  as  to  whether 
or  not  they  have  notice  of  it  ( ii  Phila.,  131 ).  But  the 
death  of  a  partner  does  not  dissolve  an  unincorporated 
stock  company  which  issues  transferable  stock.  As 
has  been  indicated,  the  parties  may,  by  express  agree- 
ment, provide  that  the  death  of  one  shall  not  operate 
as  a  dissolution  of  the  partnership  (198  Pa.,  331). 

Guardianship, — The  placing  of  a  partner  under 
legal  guardianship  may  also  give  cause  for  dissolving 
the  relation.  A  partner  may  be  placed  under  guardian- 
ship because  of  insanity,  drunkenness,  or  excessive 
weakness  or  vice ;  or  because  he  is  a  spendthrift. 

Bankruptcy. — ^The  bankruptcy  or  an  assig«iment 
for  the  benefit  of  creditors  made  by  a  partner  (72  Pa., 
409)  or  by  the  firm,  or  by  all  the  partners  (8  W.  &  S., 
63)  may  cause  a  dissolution  of  the  partnership.  But 
mere  insolvency  either  of  a  partner  or  of  the  firm  will 
not  have  this  effect  (28  Pa.,  279).  It  seems  that  in 
addition  to  the  insolvency  there  must  be  an  act  of  bank- 
ruptcy, such  as  a  removal  of  the  goods  of  the  partner- 
ship, or  the  making  of  a  fraudulent  conveyance,  or  an 
assignment  for  the  benefit  of  creditors.  (See  i  Dall., 
380;  5  Watts,  22y  and  subject  of  Bankruptcy.) 

Sheriff's  Sale. — It  is  a  fundamental  principle  of 
law  that  the  individual  interest  of  one  partner  may  be 
sold  under  a  separate  judgment  and  execution  issued 
against  him.  The  execution  may  issue  against  the 
whole  or  part  of  the  partnership  property  and  a  sale  by 
the  sheriff  on  such  levy  will  be  valid  to  the  extent  of 
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such  partner's  interest  in  the  partnership  property. 
Such  a  sale  dissolves  the  relation  of  partnership  and 
makes  the  purchaser  of  such  interest  a  tenant  in  com- 
mon with  the  other  members  of  the  dissolved  partner- 
ship (Parsons  on  Partnership,  page  415,  and  see 
139  Pa.,  239). 

War. — A  declaration  of  war  prevents  commercial 
intercourse  between  the  residents  of  the  hostile  states 
and  makes  the  subjects  of  each  state  positive  enemies 
to  the  other.  Hence  it  is  that  a  declaration  of  war  dis- 
solves all  partnerships  existing  between  the  subjects  of 
the  antagonistic  countries  (91  U.  S.,  7). 

Expiration  of  Time. — Where  the  partnership  is 
for  a  definite  and  fixed  period  of  time,  it  will  cease  to 
exist  when  such  time  has  elapsed.  This  time  is  gen- 
erally fixed  by  the  parties  when  the  partnership  is 
created. 

Happening  of  Contemplated  Event. — ^The 
happening  of  an  event  which  the  partners  naturally 
contemplated  as  the  necessary  termination  of  the  part- 
nership will  dissolve  the  relation  (i  Pa.,  247).  This 
may  arise  in  two  ways,  (a)  The  extinction  or  loss  of 
the  subject-matter  of  the  partnership  would  terminate 
the  partnership.  Thus,  A  and  B  buy  a  ship  to  engage 
in  the  carrying  of  freight.  If  the  ship  should  be 
destroyed,  the  partnership  would  be  dissolved,  (b) 
The  completion  of  the  entire  business  or  enterprise  for 
which  the  partnership  was  formed  dissolves  the  firm. 
Thus,  if  the  ship  bought  by  A  and  B  was  for  the  pur- 
pose of  carrying  freight  on  but  one  voyage  and  their 
partnership  relation  was  to  exist  only  during  such  voy- 
age, the  completion  of  the  voyage  would  dissolve  the 
partnership. 
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VL— LEGAL   EFFECT   OF   DISSOLUTION   OF 
PARTNERSHIP. 

Where  the  relation  of  partnership  is  dissolved  cer- 
tain powers  of  the  partners  (a)  cease  to  exist,  (b) 
others  remain,  and  (c)  some  new  ones  are  created. 

Powers  That  Cease  to  Exist. 

It  has  been  stated  that  each  partner  occupies  the 
position  of  agent  for  all  the  other  partners  and  as  such 
his  act  binds  all.  When  the  partnership  is  dissolved, 
the  partners  have  no  right  to  act  as  agents  for  the  firm 
or  for  each  other,  except  in  so  far  as  it  is  necessary  to 
dose  up  the  business  of  the  firm.  The  partners  can  no 
longer  act  jointly  as  one  person.  It  has  been  held  that 
after  dissolution  of  the  partnership  one  partner  can  not 
endorse  notes  previously  given  to  the  firm,  or  accept 
a  bill  previously  drawn  to  it,  or  renew  a  partnership 
note  (130  Pa.,  443).  In  general,  he  can  not  impose 
new  obligations  on  the  firm,  or  vary  the  form  or  char- 
acter of  those  already  existing. 

But  there  is  one  important  exception  to  this  general 
rule  in  Pennsylvania.  The  liquidating  partner — i.  e., 
the  one  chosen  to  liquidate  all  claims  against  the  firm — 
may  borrow  on  the  credit  of  the  firm  and  give  a  note 
for  the  purpose  of  paying  its  debts  (5  Whart.,  530,  and 
102  Pa.,  547,  or  he  may  renew  a  note  (92  Pa.,  112, 
106  Pa.,  452),  or  he  may  give  a  note  for  an  out- 
standing debt  or  in  settlement  of  past  business  (14  Pa.^ 
469).  But  no  other  partner  has  such  authority 
(72  Pa.,  358).  Nor  can  he  in  any  way  inconsistent 
with  the  settling  of  the  affairs  of  the  partnership  make 
use  of  partnership  property  in  the  way  of  trade.     The 
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partner  who  acts  as  liquidating  partner,  with  the 
knowledge  of  the  rest,  is  presiuned  to  do  so  with  their 
consent  (92  Pa.,  112),  and,  therefore,  no  specific 
appointment  is  necessary  (102  Pa.,  547). 

Powers  That  Remain. 

In  the  absence  of  a  stipulation  to  the  contrary,  there 
are  two  distinct  powers  that  remain  to  every  partner 
after  the  partnership  has  terminated.  First,  Each 
solvent  and  competent  partner  has  the  right  to  collect 
and  receive  payment  of  debts  due  the  firm  (32  Pa., 
412).  Second,  Each  partner  has  the  right  to  apply  the 
moneys  thus  collected  to  the  discharge  of  the  partner- 
ship indebtedness  (74  Pa.,  166).  Nor  can  any  indi- 
vidual creditor  of  any  partner  lay  any  claim  to  the  fund 
thus  collected  until  the  partnership  debts  are  paid  in 
full.  Of  course,  anything  that  remains  in  the  hands 
of  any  partner  after  the  payment  of  all  the  partnership 
debts,  must  be  divided  among  the  other  partners  in  pro- 
portion to  their  several  interests  in  the  business. 

New  Powers  That  Are  Created. 

Upon  dissolution  of  the  partnership  there  are  two 
distinct  and  new  powers  created  for  each  partner  as 
a  result  of  the  new  relation  which  they  assume  towards 
each  other.  First,  The  parties  now  become  tenants  in 
common  as  regards  all  the  partnership  property,  and 
each  can  dispose  of  his  separate  interest  subject,  of 
course,  to  the  late  rights  of  the  partnership.  Moreover, 
where  one  of  the  partners  dies,  the  survivor  or  sur- 
vivors have  power  to  settle  up  the  affairs  of  the  con- 
cern, but  he  has  no  right  to  extra  compensation  for 
these  services  (19  Pa.,  519,  and  89  Pa.,  139).     It  may 
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be  Stated,  in  general,  that  a  partner  has  no  right  to  any 
additional  compensation  under  any  circumstances, 
unless  it  is  expressly  agreed  that  he  shall  receive  such 
additional  compensation  (69  Pa.,  30). 

Second,  Elach  partner  has  a  specific  lien  on  all  the 
partnership  property  for  the  full  amount  of  all  the 
capital  which  he  has  paid  into  the  partnership  fund  and 
for  all  moneys  advanced  by  him  for  the  use  of  the  firm 
(73  Pa.,  459),  and  after  the  dissolution  of  the  partner- 
ship and  the  payment  of  the  firm's  debts  he  may  enforce 
his  lien. 

Winding  Up  of  Partnership  Affairs. 

Surviving  Partners. — Who  is  a  Surviving  Part- 
ner.— A  partner  becomes  a  surviving  partner  by  the 
death  of  his  co-partners  either  during  the  continuance 
or  after  the  dissolution  of  the  partnership,  but  before 
the  winding  up  of  all  the  affairs  of  the  firm  (6  Cow., 

N.Y.,441). 

A  surviving  differs  from  a  liquidating  partner  in 
that  the  death  of  one  or  more  of  the  partners  is  neces- 
sary to  constitute  the  former,  while  the  latter  is  usually 
authorized  by  living  partners  to  settle  the  affairs  of  the 
firm.  But  the  rights  and  liabilities  of  surviving  and 
liquidating  partners  are,  as  a  general  rule,  similar  in 
the  winding  up  of  the  affairs  of  the  partnership 
(153  Pa.,  84,  and  4  Pa.,  205). 

Where  all  of  the  partners  die  before  the  settling  of 
the  partnership  affairs,  the  administrator  or  executor 
of  the  last  survivor  is  charged  with  the  duty  and 
responsibility  of  completing  the  settlement,  not  as 
owner,  but  as  trustee  in  possession  (Bates  on  Partner- 
ship, Vol.  II.,  page  754). 
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Powers  of  Surviving  Partners. — ^The  general 
rule  is  that  the  surviving  partner  has  the  exclusive  right 
of  possession,  management  and  control  of  the  entire 
partnership  property  for  the  purpose  of  winding  up  the 
affairs  of  the  partnership  and  distributing  the  proceeds 
(98  Pa.,  300;  but  see  2  Brewst.,  455,  that  as  to  prop- 
erty in  possession  the  surviving  partner  is  a  tenant  in 
common  with  the  personal  representatives  of  the 
deceased  partner.    See  also  105  Pa.,  307). 

The  right  to  the  possession  of  the  assets  of  the  part- 
nership and  to  wind  up  its  affairs  exists  to  the  surviv- 
ing partner  even  though  he  be  insolvent  or  under  a 
legal  disability  as  infancy  or  insanity  (8  Phila.,  83,  and 
2  Watts,  184).  A  surviving  partner  under  a  legal 
disability  may  act  through  a  committee  (8  Phila.,  83). 

A  surviving  partner  may  (a)  collect  the  assets  and 
pay  the  debts,  (b)  dispose  of  partnership  property,  (c) 
make  contracts,  and  (d)  maintain  actions.' 

Collection  of  Assets  and  Payment  of  Debts. — A 
surviving  partner  has  full  power  to  collect  the  assets 
of  the  partnership  (2  S.  &  R.,  494,  and  126  Pa.,  335), 
for  the  purpose  of  paying  the  debts  and  winding  up  the 
firm  affairs  (11  S.  &  R.,  41).  If  the  personal  repre- 
sentative of  a  deceased  partner  collect  partnership 
debts,  the  surviving  partner  may  elect  either  to  compel 
the  administrator  or  executor  to  pay  over  to  him  the 
money  wrongfully  collected  (2  S.  &  R.,  494),  or  to 
make  the  debtor  pay  it  over  again  ( i  Dall.,  U.  S.,  248). 
But  the  administrator  or  executor  who  ignorantly  col- 
lects only  some  of  the  debts  does  not  thereby  become 
liable  for  all  of  the  partnership  debts  as  for  conversion 
(2  S.  &  R.,  494).  He  must  account  only  for  the 
amount  which  he  has  actually  collected. 
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When  the  estate  of  a  deceased  partner  is  indebted 
to  the  partnership  firm,  the  surviving  partner  may  main- 
tain an  action  for  the  recovery  of  the  amount  due,  pro- 
vided the  account  is  settled  (126  Pa.,  335),  or  a  judg- 
ment has  been  rendered  against  the  firm  {yy  Pa.,  27). 
But  a  surviving  partner  can  not  maintain  an  action 
against  the  estate  of  a  co-partner  while  the  accounts 
remain  unsettled  (105  Pa.,  375,  and  9  S.  &  R.,  241). 

If  the  surviving  partner  finds  that  he  can  not  pay 
the  debts  of  the  firm,  it  seems  that  he  may  make  an 
assignment  for  the  benefit  of  creditors  (11  S.  &  R., 
41)  or  file  a  petition  in  bankruptcy,  but  he  can  not 
give  a  note  confessing  judgment  in  the  name  of  the 
firm  (10  Watts,  51).  However,  a  surviving  partner 
has  the  implied  right  to  continue  an  accommodation 
endorsement  on  notes  in  renewal  of  a  former  note 
(4  Pa.,  205). 

Disposition  of  Partnership  Property. — ^The 
surviving  partner,  for  the  purpose  of  winding  up  the 
firm's  affairs,  has  full  power  of  disposition  of  all  the 
partnership  property,  whether  it  consists  of  tangible 
property  or  choses  in  action  (11  Phila.,  131,  and 
12  Atl.  Rep.,  659).  This  power  of  disposition  includes 
either  sale,  pledge  or  mortgage. 

The  law  provides  a  regular  order  for  the  sale  of 
partnership  property.  The  personal  assets  of  the  part- 
nership must  be  sold  first  The  real  estate  can  be 
resorted  to  for  the  payment  of  debts  only  where  the 
personalty  is  found  insufficient  (74  Pa.,  391).  The 
real  estate  can  not  be  sold  in  conjunction  with  the  per- 
sonal property  (74  Pa.,  391). 

The  interest  of  the  deceased  partner,  in  general, 
may  be  sold  to  any  hona  Me  purchaser  for  value.    It 
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may  be  sold  even  to  the  surviving  partner,  if  there  is 
good  faith  and  if  the  articles  of  co-partnership  provide 
for  such  sale  (79  Pa.,  279,  105  Pa.,  375,  and  125  Pa., 
i).  But  where  the  surviving  partner  is  also  adminis- 
trator or  executor,  he  can  make  no  purchase  at  his  own 
sale  which  can  not  be  attacked  by  any  party  in  interest, 
unless  the  articles  of  co-partnership  expressly  authorize 
the  sale  and  the  parties  in  interest  have  assented  to  it 
(78  Pa.,  269).  This  rule  of  law  applies  regardless  of 
the  bona  fides  of  the  transaction  (78  Pa.,  269). 

But  the  surviving  partner  has  not  such  power  of 
disposition  as  will  permit  a  creditor  to  take  from  him 
the  interest  of  a  deceased  partner,  on  an  execution 
which  did  not  become  a  lien  before  his  death  (3  Binn., 
338,  4  Binn.,  371,  and  i  Dall.,  154). 

Make  Contracts. — While  a  survivinj  partner  has 
no  right  to  make  a  new  contract  or  change  the  form  of 
an  existing  one  (10  Watts,  51),  yet  he  may  make  any 
new  contract  which  may  be  necessary  to  complete 
unfinished  contracts  from  which  death  does  not  absolve 
the  firm  (see  5  W.  &  S.,  210).  Thus,^  a  surviving 
partner  may  not  give  a  judgment  note  in  payment  of  a 
debt,  but  he  may  continue  an  accommodation  indorse- 
ment on  notes  in  renewal  of  a  former  note  (4  Pa.,  205). 

Maintain  Actions. — ^The  surviving  partner  alone 
is  the  proper  person  to  maintain  an  action  in  favor  of 
the  partnership  and  involving  partnership  affairs 
(98  Pa.,  300,  but  see  2  Brewst.,  455).  The  representa- 
tives of  the  deceased  partner  should  not  be  joined  in 
such  action  (i  Dall.,  248).  It  is  not  an  objection  to 
maintaining  an  action  in  the  name  of  the  surviving 
partner,  that  his  own  individual  interest  is  in  additon 
involved  in  the  same  action  (i  W.  &  S.,  240). 
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Notice  of  Dissoluticm. 

Where  Necessary. — ^A  dissolution  of  partnership 
is  effective  as  between  the  parties  the  moment  it  occurs. 
But  the  general  rule  as  to  third  parties  is  that  they  must 
have  notice  of  the  dissolution  in  all  cases,  except  where 
the  dissolution  occurs  as  a  result  of  the  mere  operation 
of  law,  as  a  change  of  condition  of  the  partners,— death, 
insanity,  guardianship,  or  his  bankruptcy,  or  a  sheriff's 
sale,  or  war. 

There  also  seems  to  be  an  exception  to  this  general 
rule  in  the  case  of  dormant  or  silent  partners.  It  is  not 
necessary  to  give  notice  of  the  retirement  of  a  dormant 
partner  from  a  firm  where  it  is  not  generally  known 
that  such  partner  has  any  connection  with  the  firm. 
But  if  he  is  known  as  a  member  of  the  firm  to  some 
of  those  who  deal  with  the  firm,  actual  notice  must  be 
given  to  these  and  notice  to  only  these  will  be  sufficient. 

Manner  of  Giving  Notice. — Notice  should  be 
given  to  all  who  have  business  dealings  with  the  part- 
nership firm  (75  Pa.,  321,  and  yy  Pa.,  34).  This  may 
be  accomplished  either  by  (a)  newspapers,  (b)  by  cir- 
culars or  (c)  orally  announcing  the  withdrawal  of  a 
certain  member  or  members  from  the  firm.  As  indi- 
cated, this  advertisement  must,  in  the  case  of  limited 
partnership,  appear  once  a  week  for  four  weeks  (page 
793).  The  preferable  method  is  by  circular  through 
the  mails. 

Distribution  of  Partnership  Assets. 

As  soon  as  all  of  the  assets  of  the  partnership  have 
been  reduced  to  cash,  the  final  step  in  winding  up  the 
affairs  of  the  partnership  is  the  distribution  of  the 
proceeds  or  cash  realized. 
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Judge  Clement  Bates  in  his  treatise  on  Partner- 
ship (Vol.  II.,  page  857)  gives  the  following  order  of 
distribution : 

First. — ^The  debts  or  liabilities  due  third  persons 
must  be  paid. 

Second. — Each  partner  must  then  be  repaid  for  his 
personal  advances  made  to  the  firm. 

Third. — Each  partner  must  then  be  paid  the  capital 
he  has  invested  in  the  partnership  enterprise. 

Fourth. — ^The  balance  that  remains  must  then  be 
distributed  among  the  partners  as  profit. 

Except  in  reference  to  the  repa3rment  of  capital 
before  dividing  profits,  little  need  be  stated  as  to  this 
order  of  distribution.  The  rule  as  to  the  repayment  of 
capital  simply  means  that  the  partner  who  put  in  the 
most  capital  is  to  be  paid  the  excess,  and  the  balance  of 
the  assets  are  then  to  be  divided  among  all  the  partners 
(7  Phila.,  362).  But  it  seems  that  this  rule  does  not 
go  to  the  extreme  of  requiring  a*  partner  who  con- 
tributes services  to  pay  back  a  share  of  the  capital  to  a 
partner  who  contributed  all  of  the  capital  (8  Phila., 
93,  and  3  W.  &  S.,  81).  Of  course,  the  order  of  dis- 
tribution just  given  may  be  altered  by  agreement 
between  the  parties  in  interest 
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REAL  PROPERTY 

A.  The  Nature  of  Real  Property. 

B.  Estates  in  Real  Property. 

I.  Duration  of  Estates  in  Real  Property. 
11.  Number  of  Owners  of  Estates  in  Real 
Property. 

III.  Qualities  of  Estates  in  Real  Property. 

IV.  Time  of  Enjoyment  of  Estates  in  Real 

Property. 
V.  Title  to  Estates  in  Real  Property. 
VI.  Conveyance  of  Estates  in  Real  Property. 

A.— THE  NATURE  OF  REAL  PROPERTY. 

Property. 

Definition  of  Property. — The  term  property  is 
used  in  two  distinct  senses.  The  right  by  which  exclu-  ' 
sive  control  is  exercised  over  a  thing  and  the  thing 
itself  are  alike  referred  to  as  property.  Law  accepts 
the  former  meaning  and  defines  property  as  the  right 
and  interest  which  a  man  has  in  lands  and  chattels  to 
the  exclusion  of  others  (6^iGnM-98). 

Classes  of  Property. — ^There  are  two  classes  of 
property,  corporeal  and  incorporeal.  The  former 
comprehends  such  property  as  is  perceptible  to  the 
senses,  as  lands  and  merchandise.  The  latter  consists 
in  l^^l  rights,  as  a  right  of  way  through  the  property 

2^^ 
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of  another,  or  damages  for  personal  injury.  Property 
is  also  either  real  or  personal. 

Definition  of  Real  and  Personal  Property. — 
Real  property  consists  in  lands  with  the  necessary  and 
permanent  improvements  thereto,  and  those  interests 
which  arise  out  of,  or  are  in  any  degree  connected  with 
or  exercisable  within  land  (4  Watts,  347).  Land  is 
the  soil  or  the  earth,  and  includes  everything  upon  its 
surface  or  which  is  buried  beneath  it. 

The  essential  idea  of  personal  property  is  that  of  a 
right  or  interest  in  a  thing  movable  or  separable  from 
the  realty  or  of  perishability  (Sharswood's  Blackstone, 
Vol.  II,  14). 

Distinction  Between  Real  and  Personal 
Property. — The  distinction  between  real  and  personal 
property  is  important  (a)  because  of  the  difference  in 
devolution,  (b)  because  of  the  difference  in  liability 
for  debts,  and  (c)  because  of" the  reciprocal  conversion 
of  realty  into  personalty  and  personalty  into  realty. 

The  real  estate  of  a  decedent  descends  to  the  heirs, 
while  the  personal  property  falls  to  the  executor  or 
administrator. 

In  life  and  after  death  the  personalty  is  alike  pri- 
marily liable  for  all  debts.  The  real  estate  should  not 
be  sold  until  it  be  shown  that  the  personal  property  is 
insufficient  to  discharge  all  indebtedness  (Act  June  16, 
1836,  P.  L.,  764). 

Real  Estate  Converted  into  Personalty. — 
Real  estate  may  be  converted  into  personalty,  as  mort- 
gages in  certain  cases  (Act  March  29,  1832,  P.  L., 
198) ;  or  lands  valued  at  not  more  than  one  thousand 
dollars  (Act  May  14,  1874,  P.  L.,  166)  ;  or  land  where 
it  is  to  the  interest  of  a  minor  or  of  him  for  whom  a 
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trust  exists  (Act  April  3,  1851,  P.  L.,  305) ;  or  land 
belonging  to  and  recorded  in  the  name  of  a  partnership 
(106  Pa.,  49),  or  growing  crops,  where  sold  as  per- 
sonal property  (2  Rawle,  161) ;  or,  it  seems,  a  dwell- 
ing house  upon  the  land  of  another  erected  by  the 
owner's  knowledge  and  assent  (*  8  Pick.,  Mass.,  404, 
but  see  3  Watts,  238). 

Personal  Property  Converted  into  Real 
Estate. — Many  movables  where  used  in  connection 
with  real  estate  become  realty,  as  keys  to  locks  fastened 
upon  doors.  Fragments  of  a  dwelling  house  destroyed 
by  a  tempest  are  also  realty  (30  Pa.,  185).  By  equit- 
able principles  money  has  the  character  of  realty  where 
it  should  have  been  converted  into  real  estate.  (See 
subject  of  Equity.) 

Composite  Character  of  Same  Property. — ^The 
same  property  may  at  the  same  time  assume  both  a  real 
and  personal  character,  as  in  the  property  of  corpora- 
tions. Thus,  a  mill  in  the  hands  of  the  corporation  is 
real  estate,  but  as  constituting  a  part  of  the  property 
owned  and  represented  in  the  form  of  stock  by  the 
members  of  the  corporation,  it  is  personalty.  The 
same  property  may  also  be  either  real  or  personal, 
according  to  circumstances,  as  in  the  cases  of  Fixtures, 
Emblements,  and  Estovers. 

Fixtures. 

Definition  of  a  Fixture. — ^A  fixture  is  an  article 
of  personal  property  which  because  of  physical  annexa- 
tion to  the  soil,  or  of  essential  use  in  a  specific  busi- 
ness (88  Pa.,  368)  has  become  a  part  and  parcel  of  the 


^This  Massachusetts  case  is  cited  in  the  absence  of  a  Penns]^- 
Tanla  authority. 
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realty.  The  chattel  should  be  affixed  or  used  by  one 
who  has  an  interest  in  the  soil.  It  will  be  seen  from  the 
definition  of  a  fixture  that  physical  attachment  is  not 
absolutely  necessary  to  convert  a  chattel  into  a  fixture 
(88  Pa.,  368,  84  Pa.,  346,  and  2  W.  &  S.,  116,  390, 
and  96  Pa.,  408).  Mr.  Chief  Justice  Gibson  has 
stated,  however,  that  the  criterion  of  a  fixture  in  a 
dwelling  house  is  actual  and  permanent  fastening  to 
the  freehold  (2  W.  &  S.,  116). 

Tests  to  Determine  a  Fixture. — ^There  are  two 
tests  to  determine  whether  or  not  a  chattel  has  been 
converted  into  a  fixture.  First,  Is  it  adapted  to  the 
uses  and  purposes  of  the  realty  to  which  it  is  attached 
(2  W.  &  S.,  390,  and  96  Pa.,  408).  Second,  Was  a 
permanent  accession  to  the  realty  intended  (62  Pa., 
28).  There  is  no  fixture  if  the  chattel  is  not  adapted 
to  the  uses  and  purposes  of  the  realty,  or  if  there  was 
no  clear  intention  to  make  it  a  permanent  accession  to 
the  realty  (28  Pa.,  271,  and  i  Del.  Co.  Rep.,  388). 
The  intention  of  the  party  making  the  annexation  is  to 
be  inferred  from  (a)  the  nature  of  the  article  annexed, 

(b)  the  relation  of  the  party  making  the  annexation, 

(c)  the  structure  and  mode  of  annexation,  and  (d)  the 
purpose  or  use  of  it  (160  Pa.,  303). 

It  has  been  held  that  "gas  fixtures"  as  distinguished 
from  "gas  fittings"  (79  Pa.,  405),  and  heaters  (7  W. 
N.  C,  207)  are  not  fixtures. 

Between  What  Parties  the  Question  of  Fix- 
ture May  Arise. — The  question  as  to  whether  an 
annexation  is  a  fixture,  and  as  to  the  right  of  removal 
of  the  thing  annexed,  may  arise  (a)  between  heirs  and 
the  executor,  (b)  vendor  and  vendee,  (c)  mortgagor 
and  mortgagee,  (d)  landlord  and  tenant,  and  (e)  life- 
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tenant  and  remainderman.  The  general  rule  is  that 
all  annexation^ of  a.pprmaneat  character  pass  with  the 
V  realty  to  th^eir,^endee,%iortgage€!^andlord  and 
^remainderman  respectively  (53  Pa.,  274). 

This  rule  is  applied  with  strictness  in  the  cases  of 
mortgage  and  sale.  The  exceptions  as  to  trade,  agri- 
cultural, and  domestic  fixtures  do  not  apply  in  the  case 
of  either  a  sale  or  mortgage  of  the  real  estate  (15  Pa., 
507,  28  Pa.,  271,  24  W.  N.  C,  365,  45  Pa.,  42;  see 
also  132  Pa.,  363).  All  fixtures  of  whatever  nature 
pass  under  a  conve)rance  or  mortgage  of  the  land.  In 
the  case  of  mortgage,  the  fixture  can  not  be  removed 
whether  it  be  annexed  before  or  after  the  execution  of 
the  mortgage  (19  Pa.,  74,  i  Atlant.,699,181  Pa.,492). 

In  the  case  of  sale,  fixtures  pass  to  the  purchaser  (9 
Pa.,  491),  even  though  there  be  an  agreement 
between  the  owner  of  the  land  and  the  vendor  of 
the  fixtures  that  they  shall  remain  personal  prop- 
erty— provided,  of  course,  that  the  purchaser  of  the 
land  had  no  knowledge  of  such  agreement.  If  the 
purchaser  had  knowledge  of  the  agreement  existing 
between  the  owner  of  the  land  and  the  vendor  of  the 
fixture,  the  fixture  will  remain  personalty  ( 16  Pa.,  523, 
27  Pa.,  291,  127  Pa.,  336). 

The  general  rule  stated  above  that  all  fixtures  pass 
with  the  realty,  is  applied  with  less  strictness  between 
heir  and  executor,  life-tenant  and  remainderman,  and 
landlord  and  tenant  Between  the  heir  and  executor, 
nothing  which  is  strongly  attached  to  the  freehold,  and 
which  can  not  be  removed  without  violence,  can  be 
removed  by  the  executor  (♦  2  Strange,  1141,  and  7  W. 

^This  leading  English  case  is  cited  because  it  so  well  illtistratet 
the  principle  stated. 
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N.  C,  33).  Annexations  which  are  made  for  even  the 
benefit  of  trade,  agricultural  or  domestic  use,  will  be 
regarded  as  permanently  attached  to  the  land  (7  W.  N. 

c,  33). 

Between  the  life-tenant  and  remainderman  the  rule 
forbidding  removal  is  applied  with  less  strictness  than 
between  executor  and  heir  and  with  more  strictness 
than  between  landlord  and  tenant  (i  Whart.,  91). 
The  life-tenant  or  his  personal  representative  has  the 
right  to  remove  trade  fixtures  ( i  Whart.,  91 )  during 
his  term  (see  180  Pa.,  283,  where  husband  annexes 
fixture  to  wife's  land),  but  he  has  no  right  to  remove 
agricultural  or  domestic  fixtures  (13  Pa.,  438). 

Between  the  landlord  and  tenant  there  are  three 
well  recognized  exceptions  to  the  general  rule  relative 
to  the  removal  of  fixtures.  These  exceptions  are  (a) 
trade  fixtures,  articles  necessary  to  the  carrying  on  of 
a  trade;  (b)  agricultural  fixtures,  annexed  for  the 
purpose  of  tilling  the  soil;  and  (c)  domestic  fixtures, 
attached  to  dwelling  house  for  purpose  of  conveni- 
ence or  comfort.  These  three  classes  of  fixtures  may 
be  removed  by  the  tenant,  but  they  must  be  removed 
without  permanent  injury  to  the  premises   {yj  Pa., 

437). 

Time  of  Removal. — ^Within  what  time  a  fixture 
must  be  removed  is  a  matter  of  importance.  The  gen- 
eral rule  is  that  a  tenant  for  years  must  remove  them 
during  his  tenancy,  or  while  he  is  in  possession  and 
holding  over  (38  Pa.,  346,  and  180  Pa.,  283).  Tenants 
for  life  or  at  will,  having  uncertain  interests  in  the  land, 
have  a  reasonable  time  within  which  to  remove  them, 
after  the  termination  of  their  respective  terms. 
(19  N.  Y.,  234,  and  see  loi  Pa.,  265). 
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E«inbl6incnt8* 

Definition  of  Emblements. — Emblements  is  the 
term  applied  to  the  right  of  a  tenant  to  take  and  carry 
away,  after  his  tenancy  has  ended,  the  corn  and  other 
growth  of  the  earth  which  are  produced  annually,  not 
spontaneously,  but  by  labor  and  industry  (64  Pa., 
137)-  Such  crops  are  personalty  as  regards  the  owner 
of  the  land,  but  realty  in  regard  to  all  others. 

Whether  the  tenant  has  a  right  to  the  growing 
crops,  after  the  termination  of  his  lease,  depends  upon 
the  certainty  or  uncertainty  of  its  duration,  as  also  upon 
whether  the  crops  were  planted  by  him.  If  the  term 
of  the  tenant  is  certain,  as  from  year  to  year,  the  tenant 
is  not  entitled  to  emblements.  There  is,  however,  a 
custom  in  Pennsylvania  which  gives  to  a  tenant  from 
year  to  year,  or  for  any  certain  or  uncertain  period 
(54  Pa.,  142)  the  right  and  title  to  the  "way-going 
crop."  This  is  the  grain  which  is  sown  in  the  fall  to 
be  reaped  at  the  next  harvest  (i  P.  &  W.,  224).  It 
does  not  include  the  grain  which  is  sown  in  the  spring 
(i  P.  &  W.,  224),  but  does  include  the  straw  of  the 
grain  sown  in  the  fall  (i  W.  &  S.,  509).  The  tenant 
may  sell  his  way-going  crop  as  personal  property 
(91  Pa.,  414).  The  right  of  the  tenant  to  the  way- 
going crop  may  be  waived  by  an  express  provision  in 
the  lease  (i  W.  &  S.,  509). 

Trees. — ^In  this  connection,  in  distinction  to  emble- 
ments, a  few  words  may  be  stated  relative  to  trees. 
These  products  of  the  soil  are  not  produced  annually, 
and  hence  constitute  a  part  of  the  realty  and  pass  with 
the  land  within  the  boundaries  of  which  the  whole 
trunk  of  the  tree  is.  If  the  branches  extend  over  or 
the  roots  enter  the  land  of  an  adjoining  owner,  he  may 
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lop  off  such  projections.  But  the  fruit  of  such  extend' 
ing  branches  belongs  to  the  owner  of  the  trunk.  If 
a  part  of  the  trunk  of  the  tree  is  on  either  side  of  the 
boundary  line,  the  tree  is  common  property  and  neither 
of  the  adjoining  owners  can  remove  or  injure  it  with- 
out the  consent  of  the  other  (*  25  N.  Y.,  123). 

Unless  expressly  reserved  by  written  reservation, 
trees  become  personalty  as  soon  as  they  arc  cut  down 
(33  Pa.,  204).  A  contract  for  the  sale  of  standing 
trees  is  of  a  twofold  character.  It  includes  the  sale  of 
the  several  trees,  and  also  the  license  or  right  to  enter 
and  cut  them  down.  Such  license  must  be  in  writing 
where  it  is  indefinite  as  to  the  time  within  which  the 
trees  must  be  removed  (61  Pa.,  297).  Where  the 
license  is  of  a  specified,  definite  duration,  a  deed  strictly 
so  called  is  not  necessary   (Tiedeman  Real   Prop., 

764). 

Estovers. 

Estovers  is  the  term  applied  to  the  right  which  a 
tenant  has  to  cut  such  timber  as  may  be  necessary  for 
use  upon  the  premises.  This  timber  may  be  used  (a)  for 
fuel,  (b)  for  constructing  new  or  keeping  old  buildings 
and  fences  in  repair,  or  (c)  for  ordinary  agricultural 
operations.  Whether  or  not  a  tenant  has  the  right  to 
cut  down  trees,  beyond  the  amount  to  which  he  is 
entitled  as  estovers,  depends  upon  the  circumstances  of 
each  case.  The  test  is,  would  such  cutting  be  consonant 
with  good  husbandry  (4  Watts,  460).  Where  timber 
IS  unlawfully  cut,  it  continues  to  be  the  property  of 
him  who  has  the  reversionary  interest  in  the  land. 


•This  New  York  case  is  cHed  because  no  Rood  illastratlTe 
can  be  foand  among  the  Pennsylvania  decisions. 
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Ownership  of  Lands. 

Before  takingup  the  subject  of  incorporeal  heredita- 
ments, a  few  words  should  be  said  relative  to  the  owner- 
ship of  lands.  The  composite  character  of  land  makes 
possible  the  ownership  of  its  different  elements.  One 
may  have  a  property  interest  in  the  improvements 
above,  another  may  possess  the  minerals  beneath,  and  a 
third  may  own  the  soil.  These  several  interests  in  the 
land  may  be  held  by  several  persons  at  the  same  time 
(55  Pa.,  9,  66  Pa.,  436). 

As  to  the  right  of  an  alien  friend  to  hold  or  pur- 
chase land  in  Pennsylvania,  it  should  be  stated  that 
these  respective  rights  are  expressly  g^ven  by  statute. 
The  Act  of  Feb.  23,  1791  (3  Sm.,  4),  permits 
alien  friends,  but  not  enemies  (but  see  Act  March  22, 
1814,  6  Sm.,  178)  to  take,  hold,  and  dispose  of  lands 
by  devise  or  descent,  and  to  dispose  of  personal  estate 
by  will  or  otherwise.  The  Act  of  March  24,  18 18 
(7  Sm.,  133),  permits  alien  friends  to  purchase  and 
hold  land  not  exceeding  five  thousand  acres.  The  Act 
of  May  I,  1861  (P.  L.,  433),  provides  that  the  income 
from  these  five  thousand  acres  shall  not  exceed  in  net 
annual  income  twenty  thousand  dollars. 

INCORPOREAL  HBRBDITAM ENXa 

Definitions  and  Kinds  of  Incorporeal  Hereditaments. 

Hereditaments  are  any  thing  that  may  be  inherited. 
They  are  of  two  kinds — (a)  Corporeal  and  (b) 
Incorporeal.  The  term  corporeal  hereditaments 
includes  all  tangible  and  substantial  property  that 
may  be  inherited.  Incorporeal  hereditaments  are  those 
rights  or  interests  which  issue  out  of  corporeal  heredita- 
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ments,  or  which  are  connected  with  or  exercisable 
within  the  same.  There  are  four  principal  classes  of 
incorporeal  hereditaments — I.  Franchises,  11.  Rights 
of  Common,  III.  Easements,  and  IV.  Rents. 

I. — Franchises. 

Definition  of  a  Franchise. — ^A  franchise  is  a 
privilege  granted  by  the  legislature  to  individuals  or 
corporations,  usually  the  latter.  The  right  to  build  and 
maintain  a  railroad,  turnpike,  o):  ferry  are  examples  of 
franchises.  The  act  of  the  legislature  which  confers 
the  privilege,  and  which  limits  and  defines  the  exercise 
of  the  right,  is  called  a  charter. 

Characteristics  of  a  Franchise. — A  franchise 
is  inheritable  and  may  be  sold  to  satisfy  the  debts  of  the 
corporation  or  individuals  who  own  it  (Washburn  Real 
Prop.,  Vol.  II,  267).  But  as  a  general  rule,  a  corpora- 
tion can  not  mortgage,  sell,  or  transfer  its  franchise, 
unless  expressly  authorized  by  the  legislature  to  do  so 
(56  Pa.,  419). 

The  grant  of  a  franchise  implies  mutual  obliga- 
tions. The  government  protects  the  corporation  or 
individual  to  whom  the  franchise  is  granted  in  its  right 
of  eminent  domain  over  private  property,  and  in  the 
further  right  to  provide  for  its  own  compensation.  In 
return  for  these  benefits,  the  corporation  or  individual 
obligates  itself  to  provide  safe  and  convenient  accom- 
modations for  the  public  use,  and  to  pay  such  taxes  as 
the  state  may  exact.  A  franchise  may  be  forfeited  to 
the  state  where  it  fails  in  either  of  these  obligations. 
The  suit  to  compel  a  forfeiture  of  a  franchise  must  be 
brought  by  the  government. 

Conflicting    Franchises. — If    the    legislature 
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obligates  itself  not  to  grant  a  franchise  similar  to  one 
already  granted,  and  subsequently  does  so,  such  subse- 
quent franchise  is  void.  But,  under  the  right  of 
eminent  domain,  the  state,  by  proper  compensation  for 
loss,  may  require  a  forfeiture  of  the  first  and  then  sub- 
sequently grant  a  second  franchise  similar  to  the  first 
(*6  How.,  U.  S.,  507).  An  individual  or  corpora- 
tion which  attempts,  without  a  franchise,  to  exercise  to 
the  prejudice  of  another  the  same  rights  that  are 
granted  by  a  franchise,  is  liable  in  damages  to  the  per- 
son or  corporation  injured  thereby  (Washburn  Real 
Prop.,  Vol.  II,  272). 

II. — Rights  of  Common. 

Definition  of  a  Right  of  Common. — A  right  of 
common  is  that  estate  which  one  man,  in  connection 
with  another  or  others,  has  in  the  land  of  another.  It 
is  a  privilege  annexed  to  the  land  and  passes  by  the 
conveyance  of  the  land  to  which  it  is  attached  ( 12  S.  & 

R.,  32). 

Kinds  of  Rights  of  Common. — ^There  are  four 
important  kinds  of  rights  of  common,  (a)  Common 
of  pasture  is  the  right  to  pasture  cattle  on  the  lands  of 
another  (12  S.  &  R.,  29).  (b)  Common  of  piscary  is 
the  right  to  fish  in  the  streams  that  pass  through 
another's  land  (2  Binn.,  475,  and  14  S.  &  R.,  71 ).  (c) 
Common  of  turbary  is  the  right  to  dig  turf  or  coal  on 
another's  land  (31  Pa.,  475,  4  Watts,  223,  55  Pa.,  9, 
and  74  Pa.,  25).  (d)  Common  of  estovers  is  the  right 
to  take  from  the  estate  of  another  whatever  wood  may 
be  necessary  (10  Wend.,  639) . 


•This  United  Stotes  case  is  cited  because  it  is  a  leading  case  on 
the  principle  stated. 
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Classes  of  Rights  of  Common. — Formerly  all 
riglits  of  common  were  divided  into  two  classes — (a) 
common  appendant  and  (b)  common  appurtenant. 
These  classes  differed  in  this,  that  the  former  could 
arise  only  by  prescription,  i.  e.,  by  long  continued 
enjoyment ;  while  the  latter  might  be  claimed  either  by 
grant  or  prescription.  The  commons  that  are  now 
created  rest  upon  grant,  either  express  or  implied. 
Where  implied  the  right  is  acquired  by  prescription  or 
under  the  Statute  of  Limitation  (Tiedeman  Real  Prop., 
560). 

In  many  cities  and  towns  there  are  considerable 
tracts  of  land  appropriated  to  public  use  called  town 
"squares"  or  "commons."  The  former  proprietors  of 
these  tracts  can  not  resume  exclusive  ownership  after 
the  land  has  been  once  accepted  by  the  public  (7  Watts, 

394). 

How  A  Right  of  Common  May  be  Extin- 
guished.— ^A  right  of  common  may  be  extinguished 
by  (a)  a  release  of  it  to  the  owner  of  the  land,  or  (b) 
by  the  owner  of  the  land  to  which  the  right  of  common 
is  annexed  becoming  the  owner  of  any  part  of  the  land 
subject  to  the  right  (25  Pa.,  161). 

III. — ^Easements. 

Definition  of  an  Easement. — An  easement  is  a 
liberty,  privilege,  or  advantage  which  one  may  have  in 
the  lands  of  another  without  profit  (148  Pa.,  240). 
Thus,  a  private  roadway  over  the  land  of  another  is  an 
easement.  It  should  be  remembered  that  an  easement  is 
not  an  estate  or  interest  in  the  land  itself,  or  a  right  to 
any  part  of  it  (74  Pa.,  25,  33),  but  consists  in  rights  of 
enjoyment  in  or  issuing  out  of  another's  land. 
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Nature  and  Essential  Qualities  op  Ease- 
ments.— Easements  partake  of  the  general  characteris- 
ticsof  incorporeal  hereditaments.  They  may  be  held  and 
enjoyed  for  life,  in  fee,  or  for  years  (53  Pa.,  206). 
They  are  incorporeal,  but  must  be  imposed  upon  and 
for  the  benefit  of  corporeal  property.  They  confer  no 
right  to  profits  in  the  land  charged  with  them  (Kent's 
Com.,  Vol.  Ill,  452). 

Easements  give  a  privilege  and  confer  an  obliga- 
tion, and  require  two  distinct  estates  to  maintain  them. 
These  estates  are  called  (a)  the  dominant  and  (b)  the 
servient  estates.  The  dominant  estate  is  that  to 
which  the  privilege  is  attached.  The  servient  estate 
is  that  upon  which  the  obligation  rests  (55  Pa., 
169).  Thus,  A  has  the  right  to  a  private  road- 
way over  the  land  of  B  which  adjoins.  The  land  of  A 
is  the  dominant  estate,  that  of  B  is  the  servient  estate. 

Easements  Distinguished  from  Similar  Here- 
ditaments.— Easements  are  to  be  distinguished  from 
licenses  and  rights  of  common.  A  license  is  a  privilege 
or  authority  to  make  use  of,  or  to  do  certain  acts  or  a 
series  of  acts  upon  the  land  of  another.  It  differs  from 
an  easement  in  that  it  is  not  a  right  of  enjoyment  in  or 
issuing  out  of  the  land,  and  may  be  created  by  parol, 
but  not  by  prescription  (55  Pa.,  164).  An  easement 
may  be  created  by  prescription,  but  not  by  parol 
(53  Pa.,  206). 

Two  facts  distinguish  an  easement  from  a  right  of 
common.  The  latter  right  entitles  its  possessor  to  a 
profit  from  the  land  of  another,  while  the  former 
is  a  right  without  a  profit.  Moreover,  a  right  of 
common  may  exist  without  a  dominant  estate,  while 
this  can  not  be  the  case  with  a  pure  easement. 
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Classes  of  Easements. — ^There  are  four  classes  of 
easements.  These  are  (a)  Appurtenant  and  In  Gross, 
(b)  Affirmative  and  Negative,  (c)  Apparent  and  Non- 
Apparent  and  (d)  Continuous  and  Discontinuous. 

Appurtenant  and  in  Gross. — ^An  easement  appur- 
tenant is  the  typical  or  pure  easement.  It  is  attached  to 
and  belongs  to  some  superior  right  and  rests  as  an 
obligation  on  another  estate. 

Since  there  can  be  no  easement  without  a  dominant 
estate,  there  can  be,  in  strictness,  no  easement  in  gross 
— for  the  absence  of  a  dominant  estate  is  the  dis- 
tinguishing characteristic  of  an  easement  in  gross. 
However,  the  courts  have  defined  as  easements  in  gross 
those  rights  which  are  imposed  upon  the  land  of  one  in 
favor  of  another  or  other  persons,  and  not  in  favor  of 
the  land  of  another. 

If  the  easement  in  gross  consists  in  a  right  of  com- 
mon, i.  e.,  in  a  right  of  profit — ^such  as  taking  minerals 
from  another's  land,  it  is  treated  as  an  estate  and  may 
be  for  life  or  inheritance.  If,  on  the  other  hand,  it  is 
an  easement  proper,  as  a  right  of  way,  it  is  a  personal 
interest  and  can  not  be  transmitted  by  descent  (61  Pa., 
35).  Whether  or  not  an  easement  is  appurtenant  of 
in  gross  is  determined  mainly  by  the  nature  of  the  right 
and  the  intention  of  the  parties  creating  it. 

AfRrmative  and  Negative. — An  affirmative  ease- 
ment is  that  right  which  entitles  the  owner  of  the  domi- 
nant estate  to  make  some  active  use  of  or  to  do  some 
act  on  the  servient  estate  which  otherwise  would  be  a 
nuisance  or  a  trespass.  Examples  of  such  easements 
are  found  in  the  right  to  carry  on  an  offensive  trade  on 
or  a  right  of  way  through  the  land  of  another. 

A  negative  easement  is  that  right  which  the  owner 
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of  the  dominant  estate  has  to  place  certain  building  or 
other  restrictions  upon  the  owner  of  the  servient  estate 
in  the  use  of  his  tenement.  Easements  of  this  character 
are  rights  to  light,  air,  water,  and  support  It  has  been 
stated  that  a  negative  easement  can  only  exist  by  grant. 
It  can  not  be  proved  by  prescription  (Gale  on  Ease- 
ments, 23,  81,  128). 

Apparent  and  Non-Apparent. — Apparent  easements 
are  those  which  are  capable  of  being  seen  or  known  on 
a  careful  inspection  by  one  ordinarily  conversant  with 
the  construction  or  condition  of  the  tenement.  To  this 
class  belong  an  overhanging  roof,  a  drain,  a  sewer,  or 
water  pipe.  Non-apparent  easements  are  those  which 
can  not  be  so  distinguished  on  inspection. 

Continuous  and  Discontinuous. — Continuous  ease- 
ments arc  those  the  enjo)rment  of  which  may  be  had 
continuously  and  without  any  actual  interference  by  the 
person  entitled.  In  discontinuous  easements  use  can 
only  be  had  by  the  interference  of  the  persons  entitled 
at  each  time  of  its  enjoyment.  Thus,  a  right  to  light 
and  air  is  a  continuous  easement.  An  example  of  a 
discontinuous  easement  is  in  the  right  to  enter  and  draw 
water  on  the  land  of  another. 

How  Easements  are  Acquired. — All  easements 
must  originate  by  grant  or  agreement,  express  or 
implied,  or  by  prescription  which  presupposes  a  grant 
(S3  Pa.,  206). 

By  Statute  of  Limitation. — The  doctrine  of 
prescription  has  been  superseded  by  Statutes  of  Limita- 
tion. It  is,  therefore,  a  general  rule  that  a  right  of 
easement  is  acquired  by  prescription  within  the  time 
prescribed  by  the  Statute  of  Limitation  for  the  recovery 
of  lands.   The  time  is  twenty-one  years,  and  after  this 
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period  the  prestunption  is  conclusive  that  a  grant  has 
been  made  (20  Pa.,  331,  and  10  Barr.,  128).  But  the 
use  must  be  adverse  and  continuous  (2  Wh.,  426, 
8  Watts,  51,  33  Pa.,  368). 

It  seems  that  the  public  can  have  an  easement  by 
prescription  (107  Pa.,  210,  but  see  Act  Sept.  25,  1850, 
P.  L.,  572),  and  that  it  may  also  acquire  such  a  right  by 
dedication  (7  Watts,  394),  as  where  land  is  dedicated 
or  given  for  certain  uses. 

By  Express  Grant. — ^Easements  by  express  grant 
are  created  by  deed.  This  deed  which  contains  the 
express  reservation  of  the  easement  may  convey  either 
the  dominant  or  servient  estate,  or  the  easement  may  be 
granted  in  a  separate  deed  (89  Pa.,  503,  and  12  Watts, 
422).  No  particular  words  are  necessary  to  constitute 
a  grant,  but  an  easement  can  not  be  created  by  parol 
(53  Pa.,  206). 

By  Implied  Grant. — The  law  will  imply  a  grant 
of  the  right  and  pass  the  easement  with  the  land  where 
it  is  a  continuous  and  apparent  easement,  designed  to 
be  permanent,  and  without  which  the  enjoyment  of  the 
several  parts  of  the  estate  could  not  be  fully  had 
(96  Pa.,  212,  7  Pa.,  488,  and  69  Pa.,  no).  Such 
enjoyment  need  not  be  absolutely  impossible,  but  only 
attended  with  great  inconvenience  or  difficulty.  There 
is  no  distinction  between  an  implied  reservation  and  an 
implied  grant  of  an  easement  (156  Pa.,  430). 

Implied  by  Equity, — An  easement  may  be  implied 
by  the  application  of  equitable  principles.  While 
at  law  it  is  impossible  for  an  easement  to  exist  between 
two  estates  owned  by  the  same  person,  yet  in  equity 
such  a  relation  may  exist.  If  the  owner  of  two  parcels 
of    land  so  uses  them  as  to  make  one  openly  and 
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notoriously  servient  to  the  other,  upon  severance  of 
ownership  by  alienation,  equity  will  impose  an  ease- 
ment on  the  one  lot  in  favor  of  the  other  (26  Pa.,  438). 
This  is  true  whether  the  estate  conveyed  be  the  domi- 
nant or  servient  estate  (47  Pa.,  243). 

Implied  from  Covenant. — A  grantor  may  impose 
building  or  other  restrictions  upon  the  use  of  several 
parcels  of  land  granted  to  different  grantees.  Though 
the  restriction  be  in  the  form  of  a  covenant,  equity  will 
construe  it  to  have  the  binding  force  of  an  easement 
which  may  be  enforced  by  any  one  into  whose  posses- 
sion any  one  of  the  parcels  may  fall  (67  Pa.,  518). 

How  Easements  May  be  Extinguished. — There 
are  four  different  ways  in  which  an  easement  may  be 
lost  or  extinguished.  These  ways  are  (a)  by  release, 
(b)  merger,  (c)  abandonment,  or  (d)  cessation  of 
purpose  or  necessity  of  the  easement. 

By  Release. — The  owner  of  the  dominant  may  by 
deed  release  the  easement  to  the  owner  of  the  servient 
estate.  It  can  not  be  released  by  parol  agreement, 
unless  the  agreement  is  carried  into  execution  by  some 
affirmative  act  (69  Pa.,  216).  But  it  may  be  either 
modified  or  extinguished  by  a  parol  license  granted  by 
the  owner  of  the  dominant  and  executed  by  the  owner 
of  the  servient  estate  (33  Pa.,  168,  and  2  Gray,  Mass., 
202). 

By  Merger. — It  is  a  general  principle  of  law  that 
no  man  can  have  an  easement  in  his  own  land.  Hence, 
an  easement  is  extinguished  when  the  dominant  and 
servient  estates  become  vested  in  the  same  owner.  But 
this  is  only  the  case  where  the  two  estates  are  co-exten- 
sive, equal  in  validity,  quality,  and  all  other  circum- 
stances of  right  (26  Pa.,  438,  and  62  Pa.,  274).     If 
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the  dominant  estate  be  less  in  point  of  duration  than  the 
servient,  the  easement  will  only  be  suspended  during  the 
union  and  will  revive  upon  their  separation  (*I54  Mass., 

314). 

While  unity  of  title  and  possession  will  extinguish 
an  easement,  yet  it  has  been  held  that  only  the  name  is 
gone,  and  that  the  right  remains  under  a  higher  equit- 
able title  (26  Pa.,  438). 

In  general,  equity  will  decree  a  suspension  during 
such  union  where  extinguishment  of  the  easement 
would  operate  as  an  injury  to  those  having  rights  in  the 
same.  (See  7  Pa.,  221,  473,  47  Pa.,  239,  26  Pa.,  239, 
and  190  Pa.,  173.)  Thus,  if  the  dominant  and  servient 
estates  become  vested  in  the  same  owner,  upon  a  sub- 
sequent severance  of  the  estate,  by  alienation  of  a  part, 
the  alienee  becomes  entitled  to  all  continuous  and 
apparent  easements,  which  have  been  used  by  the  owner 
during  the  unity  of  the  estate,  and  which  are  necessary 
for  the  enjoyment  of  the  several  parts.  It  seems  that 
unity  of  title  does  not  extinguish  an  easement  in  a 
natural  water  course  (2  Met,  Mass.,  234). 

By  Abandonment. — Mere  non-use  of  an  easement 
will  not  of  itself  extinguish  an  easement  created  by 
deed  (51  Pa.,  43,  69  Pa.,  93,  216,  82  Pa.,  203,  2  Wh., 
122,  and  33  Pa.,  169).  The  three  elements  of  abandon- 
ment— (a)  non-use,  (b)  intention  to  abandon,  and  (c) 
damage  to  the  owner  of  the  servient  estate — ^must  concur 
or  there  can  be  no  legal  abandonment  of  such  easement. 
But  it  seems  that  where  the  easement  is  created  by 
prescription,  the  easement  may  be  abandoned  by  mere 
non-user  (33  Pa.,  169,  and  5  Wh.,  584). 


*This  Massachusetts  authority  is  cited  in  the  absence  of  a  Penn> 
wjivBuiB,  case  on  the  subject. 
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By  Cessation  of  Purpose  or  Necessity  of  the 
Easement. — ^An  easement  granted  for  a  particular 
purpose  ceases  when  the  purpose  no  longer  exists.  For 
example,  an  easement  to  take  water  to  supply  a  canal 
ceases  when  the  canal  ceases.  So,  also,  an  easement 
of  necessity  ceases  when  the  necessity  from  which  it 
results  no  longer  exists  (4  H.  &  N.,  8, 3  Rawle,  494). 

Kinds  of  Easements. 

Easements  are  as  various  as  the  uses  that  may  be 
made  of  buildings  or  land.  Those  which  most  fre- 
quently arise  and  are  more  commonly  known  are  (a) 
right  of  way,  (b)  light  and  air,  (c)  water,  (d)  support, 
and  (e)  party  walls. 

Right  of  Way. — A  right  of  way  is  that  easement 
which  gives  to  certain  persons  or  the  public  the  right 
to  pass  over  the  land  of  another.  This  right  may  be 
either  private  or  public — ^the  former  where  it  is  in  favor 
of  one  or  more  individuals,  the  latter  where  it  is 
enjoyed  by  the  public  generally. 

Private  Ways. — Private  ways  may  be  created  by 
grant,  necessity,  or  prescription.  But  no  right  of  way 
either  public  or  private  can  be  acquired,  by  user, 
through  uninclosed  woodland  (Act  April  25,  1850, 
P.  L.,  572).  A  right  of  way  used  in  a  particular  man- 
ner can  not  be  used  in  another  manner,  as  a  foot-way 
can  not  be  used  as  a  road-way  (i  Whart.,  323).  Nor 
can  the  way  be  used  for  the  benefit  of  any  estate  but  the 
one  to  which  the  easement  is  appurtenant.  Nor  can  a 
way  be  changed  by  either  party  without  the  consent  of 
the  other,  after  it  has  once  been  acquired  and  laid  out. 
A  private  way  is  never  presumed  to  be  in  gross  when  it 
can  be  considered  appurtenant  (i  Ash.,  421). 
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IVays  of  Necessity. — Ways  of  necessity  exist  where 
the  land  granted  is  completely  or  partially  surrounded 
by  the  land  of  the  grantor.  In  such  case,  the  law  pre* 
sumes  a  right  of  way  to  have  been  granted,  which 
becomes  appurtenant  to  the  land  conveyed  (23  Pa., 
33).  Whether  or  not  strict  necessity  exists  is  to  be 
determined  by  the  circumstances  of  each  case  (38  Pa., 
487).  Mere  inconvenience  will  not  constitute  such 
necessity.  It  is  only  when  there  is  no  way  through  his 
own  land  that  the  right  of  way  over  the  land  of 
another  can  exist  (3  Rawle,  495.  See  17  W.  N.  C, 
261,  and  20  W.  N.  C,  349). 

Public  Ways. — Public  ways  may  be  established 
(a)  by  custom,  (b)  by  appropriation  of  the  state, or  (c) 
by  dedication  by  the  owners  of  the  contiguous  land. 

Long  use  by  the  public  will  give  the  sanction  of  a 
custom  and  create  a  public  way.  With  the  state  resides 
the  right  of  eminent  domain,  which  is  the  power  to  take 
private  property  for  public  use.  To  dedicate  a  way  to  the 
public  use,  it  is  necessary  only  to  show  a  clear  intention 
to  do  so,  as,  for  example,  the  plotting  and  recording  of 
a  map  in  which  the  streets  are  laid  out  (iii  Pa.,  565). 

IVho  Must  Repair  the  Way. — Public  ways  must 
be  kept  in  repair  by  the  public,  1.  e.,  by  the  township, 
borough,  or  city  (22  Pa.,  384).  A  municipal  corpora- 
tion is  responsible  in  damages  to  any  person  injured  by 
neglect  of  its  duty  to  properly  care  for  a  public  way 
(81  Pa.,  44,  and  16  W.  N.  C,  265).  Thus,  it  is  action- 
able negligence  for  a  city  to  allow  an  obstruction  to 
remain  on  the  street  for  an  unreasonable  period  (8  W. 
N.  C,  318,  and  68  Pa.,  414),  or  for  snow  and  ice  to 
accumulate  at  a  crossing  (11  W.  N.  C,  342,  and 
yy  Pa.,  113).     But  the  liability  of  the  township,  bor- 
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ough  or  city  is  in  all  cases  confined  to  injuries  received 
by  persons  who  are  ignorant  of  the  dangerous  condi- 
tion of  the  highway  (15  W.  N.  C,  63,  id.,  216,  and 
loi  Pa.,  616).  Nor  is  the  city  liable  for  accidents 
which  happen  on  the  foot  pavement.  The  owner  of  the 
house  which  fronts  on  the  pavement  is  liable  in  such 
case,  unless  the  house  is  in  the  possession  of  a  tenant, 
who  is  liable  (15  W.  N.  C,  142). 

The  general  rule  is  that  the  owner  of  the  dominant 
estate  must  repair  the  private  way.  But  the  obligation 
to  repair  may,  by  grant,  reservation,  or  prescription,  be 
imposed  upon  the  owner  of  the  servient  estate. 

Right  to  Light  and  Air. — ^The  tendency  of  the 
American  courts  seems  to  be  to  deny  the  right  to  light 
and    air    unless    expressly    granted.      Pennsylvania 

courts    have    denied  its creation    by    prescription, 

and  hold  that  an  easement  to  light  and  air  will  be 
implied  only  where  it  is  clearly  necessary  to  the  enjoy- 
ment of  the  estate  granted  (33  Pa.,  368,  and  19  W.  N. 
C,  558).  Party-walls  may  be  built  solid  and  without 
openings  (61  Pa.,  1 18).  The  fact  that  they  have  been 
open  for  more  than  twenty-one  years  will  not  create 
any  right  to  light  and  air  (81  Pa.,  54). 

Right  of  Water. — Property  in  water  consists  in 
its  use.  The  adjacent  owners  have  mutual  easements 
upon  the  soil  of  each  other  for  the  free  flow  of  the  water 
of  natural  streams.  Each  successive  riparian  owner 
has  a  right  to  the  reasonable  use  of  the  water  for  the 
supply  of  his  natural  wants  or  for  manufacturing  pur- 
poses. He  has  no  right  to  flow  the  water  back  upon  the 
land  above  (9  Watts,  1 19)  ;  nor  to  discharge  it  so  as  to 
flood  the  land  below  (26  Pa.,  407) ;  nor  to  divert  the 
water,  even  though  the  diversion  be  by  act  of  a  munici- 
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pality  (93  Pa.,  400)  or  for  the  purposes  of  irrigation, 
unless  it  be  returned  to  the  original  channel  and  without 
essential  diminution  (9  Pa.,  74)  ;  nor  to  obstruct  or 
detain  it  except  for  a  reasonable  purpose,  and  what  is 
reasonable  is  to  be  determined  by  the  circumstances  of 
each  case  (6  Pa.,  32,  and  112  Pa.,  34)  ;  nor  to  corrupt 
the  water  by  impurities  of  any  nature  (24  Pa.,  296). 

These  natural  rights  of  riparian  owners  may  be 
modified  in  almost  any  way  either  by  grant  (7  Pa., 
348),  reservation,  license  (14  S.  &  R.,  2.(}7),  or  by 
twenty-one  years'  adverse  enjo)mient  (2  Watts,  330). 

Dams. — ^The  owner  of  lands  adjoining  any  stream 
navigable  6r  unnavigable  has  a  right  to  erect  a  dam, 
provided  such  dam  shall  not  impede  navigation  or 
injure  the  rights  of  the  owner  of  any  private  property  on 
such  stream  (Act  March  23,  1803,  4  Sm.,  20).  Where 
the  sides  of  the  stream  are  owned  by  different  parties, 
neither,  without  the  consent  of  the  other,  can  build  a 
dam  beyond  the  "thread"  or  middle  of  the  stream 
(see  26  Pa.,  223,  zni  no  Pa.,  370).  Where  several 
mills  use  the  water  of  the  same  stream,  the  right  of 
the  owner  nearest  the  source  to  dam  up  such  stream 
depends  less  upon  the  priority  of  the  establishment  of  the 
mills  than  upon  the  use  which  is  made  of  the  water.  It 
is  only  an  improper  or  malicious  use  of  a  flow  of  water 
that  gives  a  right  of  action  to  the  owner  of  a  mill 
below  (2  Watts,  327).  A  dam  may,  under  some  cir- 
cumstances, become  a  public  nuisance,  and  its  owner 
may  be  liable  to  indictment  (9  Watts,  119). 

Percolations,  Swamps  and  Wells, — ^The  rules  just 
given  as  to  the  right  of  water  are  applicable  alone 
to  streams  flowing  in  a  regular  channel.  It  matters 
not  whether  the  stream  be  on  the  surface  or  under 
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ground.  If  the  water  constitutes  a  swamp  or  if  it  per- 
colates through  the  soil  and  flows  in  no  regular  channel, 
the  owner  of  the  land,  so  long  as  he  is  neither  negligent 
nor  actuated  by  malice,  may  draw  off  the  water  from 
the  swamp  or  divert  the  percolation  (25  Pa.,  528, 
68  Pa.,  324).  But  the  flow  to  an  existing  water  or 
oil  well  should  not  be  interfered  with  where  the  con- 
duits can  be  so  arranged,  at  a  reasonable  outlay,  as  to 
prevent  it  (131  Pa.,  143). 

Surface  Drainage. — It  is  a  general  rule  of  law 
that  no  action  can  be  maintained  for  tmavoidable  dam- 
age to  another's  land  in  the  lawful  use  of  one's  own 
(113  Pa.,  126) .  Hence  it  is  that  in  draining  one's  land 
the  surface  water  may  be  allowed  to  flow  over  the 
adjoining  land  through  natnral  rhannete  (132  Pa., 
216),  even  though  the  quan^^  of  water  be  thereby 
increased  (26  Pa.,  407).  y^ut  the  owner  is  not  per- 
mitted to  direct  the  Aq^  or  to  increase  the  volume  of 
the  flow  upon  the  adjoining  land  by  the  construction  of 
a  drain  or  ^^^^19  Atl.,  400),  unless  by  such  means 
the  water  is  made  to  empty  into  a  natural  stream 
(47  Pa.,  154). 

Subterranean  Waters. — It  seems  that  the  rule  as  to 
subterranean  waters  differs  from  that  applicable  to  sur- 
face waters  in  an  important  particular.  It  has  been 
held  that  no  danjages-ean  be  recovered  for  a^veision 
of  the  flow  of  subterranean  waters,  unless  such  diver- 
sion was  wilfully  or  maliciously  (25  Pa.,  528,  and 
45  Pa.,  519)  or  negligently  made  (106  Pa.,  626,  and 
161  Pa.,  288). 

Artificial  Water  Courses. — ^Although  permitted 
upon  the  land  of  another,  an  artificial  water  course 
may  be  stopped  or  diverted  at  the  pleasure  of  him 

54 
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who  created  it  An  uninterrupted  enjoyment  of  it 
for  the  period  of  twenty-one  years  by  him  who  permits 
its  construction  will  not  create  an  easement  (Wash- 
bum  Real  Prop.,  Vol.  II,  page  329). 

Right  of  Support. — The  easement  of  support  is 
the  right  to  have  one's  land  and  the  structures  thereon 
supported  by  the  adjoining  land  or  the  soil  beneath. 
When  supported  by  adjoining  land,  the  support  is  said 
to  be  lateral ;  when  supported  by  the  soil  or  a  structure 
beneath,  subjacent.  The  same  general  principles  apply 
to  both  kinds  of  support  (79  Pa.,  242). 

As  a  general  rule,  it  may  be  stated  that  neither 
adjacent  owner  can  take  away  the  support  of  the  other, 
ne-mgt^r  how  juaident  and  careful  on  his  part  the  lact 
may  be  (26  Pa.,  438).  But  this  applies  only  to  the 
support  of  the  adjacent  land  or  surface  in  its  natural 
condition  (12  Mass.,  226).  Where  a  person  is  about 
to  endanger  the  support  of  adjoining  improved  prop- 
erty— as  where  a  l^ouse  is  built  upon  land  that  has  not 
acquired  the  right  of  support  either  by  express  or 
implied  grant — he  must  nbtify*  the  adjoining  owner  of 
his  intention  and  prosecute  the  work  with  due  care  and 
skill  (7  Watts,  460,  and  i  W.  N.  C,  70). 

Implied  Right  of  Support. — Where  one  man  erects 
a  block  of  houses  and  subsequently  sells  separate 
ones,  or  where  the  owner  of  two  adjoining  lots  conveys 
one  with  a  building  thereon,  an  easement  for  support 
will  be  implied  in  favor  of  the  owners  of  the  several 
houses  and  of  the  purchaser  of  the  lot  (T^edeman  Real 
Prop.,  page  593).  ^ 

Double  Ownership. — Where  there  is  double  owner- 
ship in  a  house,  similar  easements  are  enjoyed  by 
the   several   owners.     The   owner   of  the  upper    is 
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entitled  to  subjacent_support  from  the  lower,  and  the 
lower  to  protection  from  the  elements  from  the  upper. 
If  each  owner  is  not  under  an  obligation  to  the 
other  to  keep  his  half  in  repair,  then  each  should  have 
the  right  to  enter  the  half  of  the  other  and  make  his 
own  repairs.  The  destruction  of  the  building  will 
extinguish  title  to  the  upper  stories,  unless  there  be  a 
provision  for  rebuilding. 

Party-lValls. — A  party-wall  is  a  wall  erected  on 
the  dividing  line  of  adjoining  estates,  belonging  to  dif- 
ferent owners,  for  the  use  of  both  estates.  While  at 
common  law  each  owner  of  the  adjoining  estates  has 
the  titleJa^fiX£calty  to  one  half,  with  an  easement  for 
support  in  the  other  half  of  the  wall,  yet  the  Act  of 
April  lo,  1849  (P-  L.,  28),  makes  the  party-wall  an 
appurtenance  to  the  land  on  which  the  house  first  built 
is  erected  (30  Pa.,  372). 

Party-walls  are  generally  erected  by  express  agree- 
ment between  the  parties,  under  r^^lations  prescribed 
by  the  state.  No  party- wall  can  be  laid  or  erected  in  a 
city  of  the  first  class,  Philadelphia,  without  permis- 
sion of  the  city  regulators  (Act  February  24,  1721, 
I  Sm.,  124).  The  wall  shall  be  solid,  of  brick  or  stone, 
of  a  prescribed  thickness  and  subject  to  examination 
by  inspectors  appointed  by  the  city  (Act  June  8,  1893, 
P.  L.,  360).  If  an  old  wall  is  unfit  for  a  new  building, 
it  may  be  repaired  or  removed  and  a  new  one  erected  at 
the  expense  of  the  party  or  parties  building  (Act  June 
8,  1893,  P-  L.,  360).  There  is  no  appeal  from  the 
decision  of  the  building  inspectors  condemning  a  party- 
wall  (23  Pa.,  34). 

A  party  has  no  right  to  erect  a  wall  partly  on  the 
adjoining  land  for  any  other  purpose  than  for  mutual 
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support  (i  Phila.,  441).  Nor  can  there  be  any  open- 
ings in  such  wall  in  the  city  of  Philadelphia  (61  Pa., 
118),  unless  such  opening  extend  all  the  way  up 
( 16  W.  N.  C,  95 ).  But  outside  of  Philadelphia  open- 
ings or  windows  in  a  party-wall  will  not  be  restrained 
by  injunction  (2  Pears.,  293).  If  the  foundation  of  a 
dividing  wall  rest  partly  on  each  lot,  it  is  a  party-wall, 
even  though  the  wall  above  the  foundation  is  wholly 
within  the  line  of  one  lot  (102  Pa.,  171).  The  foun- 
dation and  the  whole  of  the  wall  must  be  wholly  within 
the  line  of  the  builder,  in  order  that  the  wall  may  not 
be  a  party-wall  (10  Phila.,  346).  The  right  to  a  party- 
wall  passes  by  conveyance  of  the  land  and  structure  to 
the  purchaser  (Act  April  10,  1849,  P.  L.,  600). 

IV.— Rents. 

Definition  and  Kinds  of  Rent. — Rent  is  a 
periodic  and  certain  return  or  compensation  for  the  use 
of  land  and  tenements,  and  also  their  furniture 
(30  Pa.,  20).  At  common  law,  there  were  three 
species  of  rent,  viz.,  rent  service,  rent  charge,  and 
rent  seek.  Rent  service  embraced  some  corporal  service 
attendant  upon  the  tenure — ^manner  of  holding — of  the 
lands.  Distress — the  taking  and  keeping  of  personal 
property  to  compel  performance  on  an  obligation — 
was  a  necessary  incident  to  such  rent.  Rent  charge 
made  the  land  liable  for  its  payment.  The  right  to 
distrain  in  case  of  non-payment  had  to  be  expressly 
granted  or  reserved.  If  such  right  was  not  granted  or 
reserved  it  was  a  mere  barren  rent  or  rent  seek 
(44  Pa.,  495).  These  distinctions  have  for  all  prac- 
tical purposes  become  obsolete.  The  rents  which  will 
claim  our  attention  are  (a)  ground  rents  aild  (b)  the 
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ordinary  rent  incident  to  the  relation  of  landlord  and 
tenant. 

Ground  Rent. 

Definition  of  a  Ground  Rent. — Ground  rent  is 
that  return  which  the  grantor  of  land  in  fee  simple — 
an  estate  without  conditions  and  of  indefinite  dura- 
tion— reserves  to  himself  and  his  heirs  out  of  the  land 
conveyed.  It  is  in  the  nature  of  a  rent-service 
(8  W.  &  S.,  185),  is  considered  real  estate,  and,  in  the 
absence  of  a  will,  goes  to  the  heir  (14  Pa.,  144). 
Ground  rents  may  be  mortgaged  and  are  bound  by  a 
judgment  (i  Whart.,  337),  but  are  not  liable  for  any 
part  of  the  taxes  assessed  upon  the  owner  of  the  land 
out  of  which  the  rent  issues  (i  Whart.,  72,  and  see 
4  Watts,  116,  5  Whart.,  62,  and  id.,  528). 

Merger  of  a  Ground  Rent. — ^The  legal  owner- 
ship of  the  estate  in  the  rent  and  that  in  the  land  out 
of  which  it  issues  can  not  exist  at  the  same  time  in  the 
same  person.  The  moment  they  unite  in  the  same  per- 
son, the  rent  is  extinguished  (5  Watts,  457).  But  if 
the  one  estate  be  legal  and  the  other  equitable,  there  will 
be  no  merger  (6  Whart.,  283).  As  a  general  rule 
equity  does  not  favor  a  merger,  and  will  defeat  it  where 
there  is  an  actual  or  presumed  intention  to  the  contrary 

(5  Watts,  457). 

Extinguishment  of  a  Ground  Rent. — Ground 
rents  can  not  become  perpetual  (Act  April  22,  1850, 
P.  L.,  553).  Nor  can  the  time  of  extinguishment  be 
postponed  longer  .than  twenty-one  years  or  a  life  or 
lives  in  being  (Act  June  24,  1885,  P.  L.,  161).  But 
the  courts  can  not  decree  extinguishment  of  irredeem- 
able ground  rents  created  prior  to  the  Act  of  April  15, 
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1869  (67  Pa.,  479).     Of  course,  the  principal  and 

arrearages  of  rent  must  be  paid  before  extinguishment 

A  ground  rent  may  be  extinguished  in  two  ways — 

(a)  by  release  or  (b)  by  deed  of  extinguishment  in 
conformity  with  decree  of  court  (Act  April  15,  1969, 
P.  L.,  47).  A  presumption  of  extinguishment  is 
created  where  no  pa)mient,  claim,  or  demand,  is  made 
for  the  rent,  nor  any  acknowledgment  of  its  existence 
made  by  the  owner  of  the  premises  subject  to  the  rent 
for  the  period  of  twenty-one  years  (Act  April  27,  1855, 
P.  L.,  369.  See  64  Pa.,  55,  120  Pa.,  221,  and  152  Pa., 
158,  and  Act  February  26,  1869,  P.  L.,  3).  In  Phila- 
delphia county  (Act  September  6,  1861,  P.  L.,  840) 
and  the  City  of  Reading  (Act  March  22,  1865,  P.  L., 
571)  a  ground  rent  subject  to  a  judgment  or  other 
claim  may  be  extinguished  by  the  payment  of  the 
money  into  court.  Ground  rents  in  Philadelphia  can 
not  be  divested  by  sale  of  land  out  of  which  ground 
rent  may  issue  for  non-pa)mient  of  taxes  (Act  January 
23,  1849,  P.  L.,  686). 

Recovery  of  Arrears  of  Ground  Rent. — 
Arrears  of  ground  rent  may  be  recovered  in  either  one 
of  two  ways — (a)  distress  will  lie  (9  Watts,  262),  or 

(b)  a  suit  may  be  brought  in  assumpsit  (Act  1850, 
P.  L.,  571).  The  former  remedy  may  be  abandoned 
and  the  latter  substituted  (9  W.  N.  C,  463). 

By  Distress. — Distress  implies  an  entering  upon 
thepremises,demandingtherent,  and  if  not  paid,  seizing 
and  holding  the  premises  and  whatever  goods  found 
untilall  claims  are  satisfied.  This  method  is  simple, 
brings  quicker  results,  and  is  usually  adopted.  But  to 
render  a  distress  complete,  a  seizure  of  the  property 
distrained  must  be  made,  or  the  landlord  must  give 
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notice  of  his  claim  for  rent,  and  declare  that  certain 
goods,  naming  them,  shall  not  be  removed  (ii8  Pa., 
546).  Arrears  in  ground  rent  bear  no  interest  where 
recourse  is  had  to  the  land  (2  Binn.,  146). 

By  Action. — By  action,  is  meant  a  suit  begun  in 
common  pleas  court  against  the  debtor  like  any  other 
action  arising  from  a  contractual  relation.  Like  other 
civil  cases,  execution  may  issue  immediately  upon  the 
finding  of  a  verdict  and  the  giving  of  judgment. 
Arrears  in  a  personal  action  for  ground  rent  bear  inter- 
est from  the  time  they  fall  due  (4  Whart,  516,  and 
105  Pa.,  198).  The  action  may  be  brought  before  a 
justice  of  the  peace  or  magistrate  when  the  rent  to  be 
recovered  does  not  exceed  $300  (see  Act  March  2?, 
1814,  6  Sm.,  182,  and  Act  July  7,  1879,  ^48  Pa.,  294, 
and  3  P.  &  W.,  461 ).  The  action  may  be  brought  also 
against  an  assignee  of  the  land  (21  Pa.,  450). 

Exemption. — Ground  rent  deeds  usually  waive  all 
exemption.  But  if  exemption  is  not  waived,  the  debtor 
has  a  right  to  claim  for  himself  and  his  use  (a)  goods  to 
the  value  of  three  hundred  dollars,  (b)  wearing  apparel 
of  himself  and  family,  and  (c)  all  Bibles  and  school 
books  in  use  (Act  1849,  P-  L.,  533).  Besides  these  are 
also  exempted  (d)  sewing  machines  in  use  and  not  kept 
for  hire  or  sale  (Act  1870,  P.  L.,  35),  (e)  pianos, 
melodeons,  and  organs  rented  to  the  tenant  with  notice 
to  the  landlord  (Act  1876,  P.  L.,  171),  (f)  goods  of 
a  deceased  tenant  (i  Grant,  320),  (g)  things  in  the 
custody  of  the  law  (4  W.  &  S.,  344),  (h)  implements 
of  trade,  and  (i)  things  left  with  the  debtor  in  the  way 
of  trade,  such  as  the. goods  on  storage  of  a  boarder  at 
a  boarding  house  or  inn  (74  Pa.,  389.  But  the  goods 
of  a  stranger  in  the  possession  of  the  tenant,  not  neces- 
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sary  to  the  latter's  business  are  not  exempt  from  dis- 
tress (118  Pa.,  546). 

The  debtor  to  claim  the  right  of  exemption  must 
notify  the  officer  in  charge.  The  claim  should  be  made 
before  the  sale  (39  Pa.,  213),  and  if  he  neglects  to  do 
so,  it  will  be  presumed  that  the  privilege  has  been 
waived  (2  Pars.,  279). 

The  claim  for  exemption  is  a  personal  privil^e  and 
must  be  claimed  by  the  lessee  (6  Super.  Ct,  468).  It 
is  a  right  that  accrues  to  an  individual  (44  Pa.,  442) 
and  not  to  corporations  or  partnerships  as  such. 
Although  intended  for  the  family  of  a  debtor,  a  bach- 
elor may  have  the  benefit  of  it  (3  Grant,  30).  Non- 
residents can  not  plead  exemption  in  Pennsylvania 
(6W.N.C,33o). 

RENT  ARISING  PROM  THE  RELATION  OP  LANDLORD 
AND  TENANT. 

Definition  of  a  Landlord  and  Tenant. 

A  landlord  is  a  person  who  owns  lands  or  tene- 
ments which  he  rents  out  to  others.  In  the  popular 
sense,  a  tenant  is  the  person  to  whom  the  lands  or  tene- 
ments are  rented,  but  in  the  broad  sense  it  is  he  who 
holds  the  lands  or  tenements  by  any  kind  of  title.  The 
relation  which  subsists  between  the  landlord  and  tenant 
is  one  of  contract.  This  contract  may  be  either  (a) 
express  or  (b)  implied. 

By  Lease. 

A  written  instrument  called  a  lease  is  made 
use  of  to  create  the  relation  by  express  contract. 
The  party  from  whom  the  right  to  the  tenancy  moves 
is  called  the  lessor,  and  the  party  to  whom  it  moves,  the 
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lessee.  The  formal  parts  of  a  lease  by  deed  are — (a) 
the  date,  (b)  the  names  of  the  parties,  (c)  the  consid- 
eration, (d)  the  description  of  the  premises,  (e)  the 
rights  and  liabilities  of  the  respective  parties,  and  (f) 
tlie  forfeiture  clause. 

Written  Instrument. — ^The  Act  of  March  21, 
1772  (i  Sm.,  389)  provides  that  all  leases  not  put 
into  writing  and  signed  by  the  parties  making  the  same, 
or  their  agents,  theretmto  lawfully  authorized  by 
writing,  have  only  the  force  and  effect  of  leases  from 
year  to  year,  except  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof.  Thus,  a  parol 
agreement  between  a  landlord  and  tenant  for  a  lease 
for  a  term  of  three  years  of  premises  in  the  possession 
of  the  tenant,  commencing  one  year  after  the  date  of 
the  agreement,  is  void  (88  Pa.,  100,  and  see  41  Pa., 

507). 

When  a  tenant  is  in  possession  under  a  void  lease, 
he  is  a  tenant  at  will,  who,  under  the  decisions  of 
Pennsylvania,  is  a  tenant  from  year  to  year  (81 J4  Pa., 
310).  A  tenant  in  possession  under  a  void  lease  is 
liable  for  use  and  occupation  (2  Penny.,  117,  and  see 
64  Pa.,  58). 

Date. — ^The  date  fixes  the  time  for  the  commence- 
ment of  the  lease.  If  there  be  no  date  or  an  impossible 
one,  the  term  will  conmience  from  the  delivery  of  the 
deed  (15  Wend.,  N.  Y.,  656).  In  computating  the 
duration  of  a  lease  which  is  to  run  for  a  specified  time, 
the  date  of  the  lease  or  the  day  of  delivery  is  to  be 
included  (24  Pa.,  272).  Thus,  a  lease,  for  the  term  of 
a  year,  dated  January  i,  1900,  will  expire  on  midnight 
of  December  31,  1900.  Of  course,  where  leases  com- 
pute the  term  from  a  date  anterior  or  posterior  to  the 
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date  of  the  lease,  the  interest  of  the  tenant  in  the  lease 
dates  from  the  day  of  making,  but  the  duration  of  the 
term  counts  from  the  date  designated  (21  Pa.,  266). 

Names. — The  full  Christian  name  should  be  given 
in  each  case.  The  middle  letter  is  immaterial  (4  Watts, 
329),  but  should  be  gfiven  in  order  to  prevent  an  erron- 
eous judgment.  A  mistake  in  the  spelling  of  the  name 
will  not  invalidate  the  lease.  A  person  may  show  that 
he  is  known  by  different  names. 

Consideration. — As  in  all  contracts,  some  con- 
sideration must  appear.  It  need  not  be  a  periodic  com- 
pensation in  money.  It  may  be  the  natural  affection 
which  one  bears  the  other,  or  a  stun  in  gross,  or  grain, 
or  animals,  or  personal  services  rendered  by  the  lessee 
(Taylor,  Landlord  and  Tenant,  104).  A  lease  founded 
upon  a  fraudulent,  unjust,  or  immoral  consideration  is 
void. 

Description. — ^The  description  should  be  accurate, 
and  if  the  premises  can  not  be  ascertained  with  reason- 
able certainty,  the  lease  is  void.  (See  i  W.  N.  C, 
506,  as  to  immaterial  mistake  of  describing  property  as 
on  wrong  comer.)  But  every  part  and  parcel  of  the 
premises  need  not  be  specified.  The  general  descrip- 
tion of  a  dwelling  house  includes  the  garden.  So, 
also,  the  houses  and  lands  will  be  included  in  that  of  a 
farm  (4  Rawle,  339).  What  is  part  and  parcel  of  the 
premises  is  a  matter  of  evidence,  so  long  as  such  evi- 
dence neither  varies  nor  contradicts  the  written  lease. 

Rights  and  Liabilities. — ^The  rights  and  liabili- 
ties of  the  respective  parties  will  be  outlined  in  a  sub- 
sequent paragraph.  But  whatever  their  natural  legal 
rights  and  liabilities,  these  may  be  indefinitely  modified 
by  express  covenants  inserted  in  the  lease.    It  is  in  this 
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way  that  rights  and  duties  in  relation  to  repairs,  taxes, 
insurance,  residence  on  the  premises,  modes  of  cultiva- 
tion, and  fixtures  are  limited  and  defined.  These  rights 
and  liabilities  are  not  confined  to  the  immediate  parties 
to  the  contract,  but  attach  to  all  persons  to  whom  the 
estate  may  be  transferred,  or  who  may  succeed  to  the 
possession  of  the  premises  either  as  landlord  or  tenant. 

Forfeiture  and  Re-Entry. — ^There  is  generally  a 
provision  made  for  a  forfeiture  of  the  term  in  case  the 
tenant  refuses  to  pay  rent,  commits  waste,  or  breaks 
any  of  the  covenants  of  the  lease.  This  clause  enables 
the  lessor  or  his  assigns  to  re-enter  upon  the  premises 
and  eject  the  tenant  Even  though  this  clause  be  not 
in  the  lease,  the  tenant  may  be  ejected  from  the 
premises  for  the  non-payment  of  rent  under  the  Act  of 
April  30,  1830  (P.  L.,  253). 

But,  at  conmion  law,  before  a  landlord  could 
re-enter  for  non-payment  of  rent,  he  must  make  a 
demand  for  the  precise  amount  due,  on  the  day  on 
which  it  became  due,  on  the  land  or  at  a  place  men- 
tioned in  the  lease  (6  S.  &  R.,  150).  However,  a 
re-entry  by  the  landlord  is  not  necessary  in  Pennsyl- 
vania in  order  for  him  to  claim  a  forfeiture  (37  Pa., 
525,  and  138  Pa.,  576).  The  mere  breach  of  the  cov- 
enant will  give  the  right  to  consider  the  lease  forfeited. 

Who  May  Make  Leases. — Agents. — ^As  a  general 
rule,  leases  may  be  made  by  any  owner  of  lands  or 
tenements,  or  by  any  authorized  agent  or  legal  repre- 
sentative of  such  owner.  When  an  agent  makes  a 
lease  it  should  be  made  in  the  following  manner :  John 
Doe,  by  Richard  Roe,  his  attorney,  and  conclude,  In 
witness  whereof  John  Doe,  by  his  attorney  or  agent, 
Richard  Roe,  has  hereunto  set  his  hand  and  seal.     The 
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lease  should  be  signed  and  sealed  in  the  name  of  John 
Doe,  by  his  attorney  or  agent,  Richard  Roe. 

The  authority  of  an  agent  to  sign  and  seal  a 
lease  should  also  be  in  writing  and  under  seal  (55 
Pa.,  504),  unless  the  lease  itself  is  not  under  seal 
and  for  a  term  of  less  than  three  years  (i  Grant, 
58).  If  an  agent  signs  a  lease  in  his  own  name  (5  S. 
&  R.,  427),  or  if  he  acts  without  authority  (82  Pa., 
267),  the  principal  is  not  bound  and  the  agent  is  per- 
sonally liable.  This  rule  obtains  even  though  the  lease 
purports  to  be  made  between  the  other  party  and  the 
principal  by  the  agent  who  signs  his  name  as  such  (5  S. 

&R.,427). 

Partners. — ^Leases  by  partners  of  partnership 
property  should  be  signed  and  sealed  by  all  of  the  part- 
ners (i  P.  &  W.,  285).  No  one  partner  can  give  a 
sealed  lease  of  partnership  property  without  authority 
of  his  co-partners  (134  Pa.,  191).  This  authority 
may  be  shown  to  have  been  given  either  by  previous 
assent  or  subsequent  ratification  (6  W.  &  S.,  165). 
Thus,  the  lease  of  partnership  property  by  one  partner 
may  be  ratified  by  the  collection  of  rent  by  his  co-part- 
ner (see  21  Pa.,  257).  Property  leased  by  a  partner 
in  his  own  name  for  the  purposes  of  the  partnership 
will  be  considered  asjeased  by  the  firm. 

Corporations. — Unless  restricted  by  its  charter, 
corporations  may  enter  into  lease-hold  contracts  as 
freely  as  partnership  firms.  (See  5  Pa.,  339.)  Like 
partnership  firms,  corporations  can  not  enter  into  leases 
without  authority.  The  authority  may  be  expressly 
given  by  the  board  of  directors  before  the  lease  is 
entered  into  (12  Phila.,  374),  or  the  lease  may  be  sub- 
sequently ratified  by  them  (147  Pa.,  2(yj).    It  has 
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been  held  that  the  seal  of  the  corporation  on  the  lease 
is  not  necesssary  in  an  action  of  assumpsit  for  rent  on 
the  lease  (2  W.&S.,8i). 

Infants  and  Married  Women. — ^The  lease  of  an 
infant  is  voidable.  It  may  be  avoided  by  the  minor 
when  he  becomes  of  age,  or  by  his  heir  if  he  die  in  his 
minority.  But  if  the  minor  holds  over  after  reaching 
the  age  of  twenty-one,  he  becomes  liable  for  past  and 
future  rent  under  a  lease  made  during  minority  (26  W. 
N.  C,  249).  A  married  woman  may  become  either 
lessor  (Act  June  8,  1893,  P.  L.,  344),  or  lessee 
(13  Phila.,  160). 

Guardians,  Trustees  and  Executors. — Guar- 
dians have  full  power  to  make  leases  and  to  distrain  for 
rent  (7  W.  &  S.,  140).  Trustees  of  lands  may  enter 
into  leases  only  when  the  trust  gives  them  the  power 
(8154  Pa.,  283).  Executors  and  administrators  have 
nothing  to  do  with  the  leasing  of  lands  or  tenements, 
unless  they  are  made  trustees  for  the  express  purpose 
of  leasing  the  lands.  Executors  who  have  a  mere 
power  to  sell  real  estate,  have  no  control  of  the  leasing 
and  of  the  collecting  of  the  rents  therefrom,  during 
the  interim  from  the  death  to  the  sale,  where  the  land  is 
devised  direct  to  the  devisees  (i  Phila.,  549).  Of 
course,  the  rule  is  otherwise  when  the  land  is  devised  to 
the  executor  in  trust  for  the  purpose  of  sale  and  distri- 
bution. The  position  of  an  assignee  for  the  benefit  of 
creditors  is  similar  to  that  of  an  executor  with  a  naked 
power  of  sale  (96  Pa.,  323). 

Tenants  in  Common  and  For  Life. — ^A  tenant 
for  life  can  not  make  a  lease  to  extend  beyond  the  term 
of  his  own  life.  Tenants  in  common  may  make  sepa- 
rate or  joint  leases.    Where  a  joint  lease  is  made  they 
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must  sue  jointly  (24  Pa.,  272).  The  Act  of  June  24^ 
1895  (P-  L.,  238),  provides  that  those  tenants  in  com- 
mon who  are  not  in  possession  may  recover  from  the 
co-tenants  in  possession  their  proportionate  parts  of  the 
rental  value  of  the  real  estate,  and  in  cases  of  partition 
the  parties  in  possession  are  liable  to  have  deducted 
from  their  shares  the  rental  value  to  which  their  co-ten- 
ants are  entitled. 

By  Implication. 

The  relation  of  landlord  and  tenant  may  be  inferred 
from  a  variety  of  circumstances.  The  question  is 
whether  there  was  an  intention  common  to  both  parties 
to  create  such  a  relation.  If  a  landlord  suffers  a  tenant 
to  remain  after  his  lease  has  expired,  and  receives  rent 
from  him,  or  by  any  other  act  acknowledges  him  as 
tenant,  a  new  tenancy  springs  up  which  can  not  be  ter- 
minated by  either  party,  except  upon  a  reasonable 
notice  to  quit  (4  Whart.,  225,  and  13  S.  &  R.,  59). 
The  new  tenancy  is,  in  general,  subject  to  the  agree- 
ments in  the  original  lease.  Thus,  if  the  original  lease 
IS  from  year  to  year,  the  implied  letting  will  be  from 
year  to  year.  So,  also,  a  month  to  month  term  will 
raise  by  implication  a  similar  term. 

But  the  mere  pa3rment  of  money,  or  participation  in 
the  profits  of  land,  or  the  letting  of  land  upon  shares 
does  not  amount  to  a  new  tenancy  by  implication.  It 
must  be  shown  that  the  money  was  paid  and  the  profits 
and  shares  were  apportioned  as  rent  (2  Rawle,  11). 
Nor  will  the  mere  occupation  of  land  create  the  rela- 
tion, if  the  relative  positions  of  the  parties  to  each  other 
can,  under  the  circumstances  of  the  case,  be  referred  to 
any^ther  distinct  cause — ^as  that  of  vendor  and  vendee. 
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Nor  can  the  relation  arise  when  an  occupant  enters 
without  the  knowledge  of  the  owner  (48  Pa.,  434,  and 
68  Pa.,  57).  But  a  tenant  holding  over  without  the 
knowledge  or  permission  of  the  owner,  is  nevertheless 
liable  for  use  and  occupation  (5  W.  N.  C,  143  and 
318). 

Rights  and  Obligations. 

Although  he  has  parted  with  the  possession,  the 
landlord  still  retains  certain  rights  over  the  property, 
while  the  tenant  assumes  obligations  which  continue  so 
long  as  he  remains  tenant.  But  there  are  also  obliga- 
tions imposed  upon  the  landlord,  as  also,  do  rights 
accrue  to  the  tenant. 

Obligations  of  Landlord. — ^The  principal  obliga- 
tion on  the  part  of  the  landlord  is  that  the  tenant  shall 
enjoy  the  quiet  possession  of  the  premises.  This  means 
that  he  will  not  be  turned  out  of  the  whole  or  a  part  of 
the  premises  by  one  having  a  paramount  title  to  that  of 
the  landlord,  or  that  any  act  of  the  landlord  will  oblige 
him  to  quit  possession  (71  Pa.,  429,  and  116  Pa., 
303).  But  the  landlord  is  not  responsible  if  the  moles- 
tation proceeds  from  the  act  of  a  third  person  (57  Pa., 
271),  or  if  the  tenant  is  ousted  by  a  stranger  with  no 
title,  unless  he  expressly  covenanted  to  defend  the 
premises  against  the  claims  or  molestations  of  any  and 
all  persons  (21  Pa.,  455). 

In  the  absence  of  any  express  stipulation  in  the 
lease,  the  landlord  must  pay  all  taxes  and  assessments 
chargeable  upon  the  property,  or  any  ground  rent,  or 
interest  upon  mortgage  to  which  it  may  be  subject.  If 
the  tenant  pay  any  of  these  claims  in  order  to  protect 
his  tenancy,  he  may  call  upon  the  landlord  for  reim- 
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bursement,  or  deduct  the  same  from  the  rent  due  or  to 
become  due.  (See  i  Smith's  Leading  Cases,  2^^^  and 
3  Phila.,  I02.) 

Obligations  not  on  Landlord. — But  without  his 
consent  first  had,  the  landlord  is  under  no  obligation 
to  make  any  repairs  (68  Pa.,  57),  or  to  build  in  case 
the  premises  should  be  destroyed  by  fire  or  water 
( 13  S.  &  R.,  39) .  Nor  does  he  guarantee  that  they  are 
reasonably  fit  for  the  purposes  for  which  they  were 
taken.  Even  if  the  landlord  receives  the  insurance 
money  on  a  building  destroyed  by  fire,  he  can  not  be 
compelled  to  rebuild,  and  the  tenant  must  pay  the  rent 
for  the  full  term  (72  Pa.,  285).  Nor  can  the  tenant 
who  makes  permanent  repairs  recover  for  them  (68  Pa., 

57). 

The  landlord  is  not  liable  for  an  injury  done  to  a 
stranger  on  his  premises  (9  Pa.,  193),  (a)  unless  the 
business  or  trade  conducted  on  his  premises  are  under, 
his  orders  and  direction  (2  Pa.,  396,  and  140  Pa.,  80. 
But  see  6  Phila.,  256),  or  (b)  unless  he  had  knowledge 
of  the  defective  construction  or  unsafe  condition  of 
the  premises  (70  Pa.,  460),  or  (c)  unless  he  fails  to 
forbid  in  the  lease  the  use  of  the  premises  for  purposes 
for  which  he  knows  the  building  was  not  intended  and 
for  which  it  is  insufficient  (20  Pa.,  387,  and  26  Pa., 
Ill),  or  (d)  unless  he  agrees  in  the  lease  to  repair  and 
injury  results  from  the  want  of  repairs  (Hilliard's 
Torts,Vol.  II,  588). 

Rights  of  Landlord 

During  the  possession  of  the  tenant,  the  landlord 
has  two  principal  rights — (a)  to  protect  his  reversion- 
ary interests,  and  (b)  to  collect  his  rent. 
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Protection  of  Reversion. — The  landlord,  by  first 
giving  notice  of  his  intention,  has  a  right  to  go  upon  the 
premises  for  the  purpose  of  ascertaining  whether  any 
waste  or  injury  has  been  committed  by  the  tenant  or 
other  person.  He  may  make  such  repairs  as  are  neces- 
sary to  prevent  waste.  He  may  remove  an  obstruction, 
and  maintain  actions  for  such  injuries  that  would  affect 
his  interest  after  the  determination  of  the  lease. 

The  Act  of  March  29,  1822  (7  Sm.,  520),  provides 
that  a  writ  of  estrepment  may  be  issued  by  the  court  for 
the  purpose  of  staying  the  commission  of  waste.  So, 
also,  an  injunction  may  be  granted  under  the  Act  of 
June  16,  1836  (P.  L.,  784),  for  the  same  purpose.  But 
neither  an  injunction  nor  writ  of  estrepment  will  be 
granted  without  security  being  given  to  indemnify. 
The  court  may  make  an  order  for  the  inspection  of  the 
premises  to  ascertain  whether  waste  has  been  commit- 
ted since  the  service  of  the  writ  (4  W.  N.  C,  442). 

Rent. 

The  general  term  rent  has  been  defined  in  a  previous 
paragraph.  The  subject  will  be  outlined  under  the 
general  heads  of  (a)  Who  must  pay  the  rent,  (b) 
When  payable,  (c)  How  payable,  (d)  Where  payable, 
(e)  To  whom  payable,  and  (f)  How  arrears  for  rent 
are  to  be  collected. 

Who  Must  Pay. — ^As  a  general  rule,  the  tenant 
must  pay  rent  as  it  becomes  due.  When  there  are 
several  tenants  in  common  each  is  liable  for  the  whole, 
even  though  a  partition  has  been  made  between  them- 
selves (39  Pa.,  31),  and  even  though  only  one  occupy 
the  premises.  It  seems  that  an  agent  doing  business  for 
another  is  liable  for  the  rent  (a)  when  he  discloses  his 
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principal,  but  signs  and  seals  a  lease  in  his  own  name 
(82  Pa.,  267,  and  5  S.  &  R.,  427),  (b)  when  he  does 
not  disclose  his  principal  (2  W.  N.  C,  229),  and  (c) 
when  he  acts  without  authority  of  his  principal  (82  Pa., 
267) .  But  an  under-tenant  is  not  liable  to  the  original 
lessor.  An  under-tenant,  however,  is  liable  for  rent  to 
the  tenant  from  whom  he  leases.  Nor  is  a  tenant  who 
has  an  option  to  buy  and  exercises  that  option  by  ten- 
dering the  cash,  liable  as  tenant  for  rent  (105  Pa., 
190). 

Surety  for  Rent. — He  who  goes  surety  for  the 
pa3rment  of  rent  reserved  in  the  lease  becomes 
responsible  in  the  event  of  a  default  by  the  tenant.  But 
the  suretyship  must  be  written,  and  if  made  subsequent 
to  the  execution  of  the  lease  must  have  a  separate  con- 
sideration. The  landlord  may  bring  his  action  against 
the  surety  before  a  demand  is  made  for  the  rent  of  the 
lessee  (34  W.  N.  C,  107),  or  proceedings  are  instituted 
against  him,  or  the  surety  is  notified  of  its  non-pa)rment 
(80  Pa.,  333,  and  52  Pa.,  438).  The  giving  of  a  note 
or  check  by  the  lessee  is  not  a  discharge  of  the  surely 
until  the  check  or  note  be  paid.  Nor  is  the  surety  dis- 
charged by  the  commencing  of  a  suit  for  distress  by  the 
landlord  (72  Pa.,  347).  A  prior  may  compel  a  subse- 
quent surety  to  pay  (92  Pa.,  36).  Thus,  where  A  gives 
B  a  lease  the  surety  of  which  is  C,  B  assigns  to  D,  who 
assigns  to  E  for  whom  H  becomes  surety,  and  C  is 
compelled  to  pay  the  rent  for  which  E  defaulted ;  it  was 
held  that  C  could  recover  from  H.  So,  also,  the  tenant 
must  exonerate  his  surety  to  the  extent  of  the  amount 
which  he  has  been  compelled  to  pay  (66  Pa.,  375). 

A  covenant  of  suretyship  runs  with  the  land  and 
may  be  sued  on  by  the  assignee  of  the  reversion  ( 14  W. 
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N.  C,  124).  A  surety  may  be  liable  under  a  void 
lease  (141  Pa.,  507).  He  may  also  be  liable  when  a 
tenant  holds  over  after  the  termination  of  his  term 
(71  Pa.,  383),  unless  due  notice  be  given  by  the  surety 
to  the  lessor  that  he  would  not  be  bound  beyond  the 
current  term  (75  Pa.,  344). 

A  contract  of  surety  may  be  discharged  by  any 
material  alteration  of  the  lease  without  the  consent  of 
the  surety  (114  Pa.,  228,  and  6  W.  N.  C,  448). 
Thus,  a  surety  may  be  relieved  by  an  agreement  to 
extend  the  time  of  paymtnt  for  a  definite  period.  But 
a  mere  consent  to  forbear  collection  for  an  uncertain 
period  (103  Pa.,  309),  or  a  simple  reduction  of  rent 
will  not  discharge  a  surety  (7  W.  N.  C,  180).  It  has 
been  held  that  a  surety  is  discharged  to  the  value  of  the 
goods  distrained,  when  a  landlord  permits  the  removal 
of  goods  imder  distraint  (3  W.  N.  C,  450,  but  see 
id.,  487,  that  negligence  must  be  shown  on  the  part  of 
the  landlord  or  his  agent. 

When  Payable. — Rents  are  usually  paid  in 
advance  and  this  by  agreement  in  the  lease  (see  i  Ash., 
197).  But  if  no  time  is  fixed,  it  is  payable  at  the  end  of 
the  year,  if  a  yearly  tenancy  (5  W.  &  S.,  432)  ;  and  at 
the  end  of  the  quarter,  if  a  quarterly  tenancy.  Where 
rent  is  payable  in  crops  and  neither  a  time  is  fixed  nor  a 
custom  exists  to  the  contrary,  it  is  payable  at  the  end  of 
the  year  or  within  a  reasonable  time  after  the  crop  is 
gathered  (55  Pa.,  284,  45  Pa.,  376,  and  5  W.  &  S., 
157).  A  custom  at  the  place  where  the  premises  are 
situated  may  fix  the  time  of  payment.  The  interest  of 
a  landlord  in  his  share  of  grain  can  not  be  seized  and 
sold  on  execution  before  severance  (40  Leg.  Int.,  359). 
When  rent  is  conditionally  payable  in  advance,  the  hap- 
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pening  of  the  contingency  will  give  the  right  to  dis- 
train for  even  the  whole  term  (80  Pa.,  149). 

How  Payable. — As  a  usual  thing,  rent  is  payable 
in  money  (52  Pa.,  9),  though  it  may  be  payable  in  any 
property  of  value  (3  Pa.,  179),  or  repairs  and  improve- 
ments on  the  place,  or  services,  or  a  share  of  the  crops 
produced  (5  Pa.,  211,  and  i  W.  &  S.,  530). 

Where  Payable. — Where  rent  is  payable  either  in 
money  or  kind,  and  if  the  lease  be  silent  as  to  the  place 
of  payment,  a  tender  of  the  rent  by  the  lessee  on 
the  land  or  premise^  is  good.  He  is  not  required 
to  make  the  tender  to  the  lessor  personally  (5  W.  & 
S.,432). 

To  Whom  Payable. — During  his  life,  the  rent 
should  be  paid  to  the  owner  of  the  premises,  or  to  his 
authorized  agent  (99  Pa.,  52).  In  case  of  the  death  of 
the  landlord,  the  rent  due  prior  to  his  death  is  an  asset 
of  the  estate  and  goes  to  the  administrator  or  executor. 
That  which  falls  due  after  death  belongs  to  his  heirs  or 
devisees  (95  Pa.,  25,  and  4  Watts,  160).  A  sub-tenant 
should  pay  him  from  whom  he  leases.  He  should  pay 
the  original  lessor  only  when  he  is  compelled  to  do  so 
for  his  own  protection.  In  general,  where  there  is  any 
question  as  to  whom  the  rent  should  be  paid,  it 
may  be  paid  into  court  and  it  will  decide  to  whom  it 
should  go. 

Purchasers  of  Premises.  —  A  purchaser  or 
assignee  of  the  premises  has  a  right  to  collect  the  rent 
without  the  assent  of  the  tenant  to  the  transfer  (42  Pa., 
77,  and  I  Phila.,  99).  The  purchaser  at  an  Orphans' 
Court  sale  is  entitled  to  the  rents  from  the  day  of  sale ; 
and  the  purchaser  at  a  sherilFs  sale,  from  the  time  of 
the  sherilFs  acknowledgment  of  the  deed  (2  Rawle^ 
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276;  see  4  Pa.,  146),  unless  there  is  an  agreement  to 
the  contrary  (3  P.  &  W.,  496). 

How  TO  Collect  Rent. — Rent  in  arrears  may  be 
collected  by  (a)  distress  (Act  March  21,  1772,  i  Sm., 
375 )>  (b)  or  action  in  assumpsit. 

Distress. 

When  the  Right  to  Distrain  Exists. — ^The 
landlord  may  exercise  the  right  to  distrain  whenever 
the  rent  is  overdue  and  he  retains  the  title  (35  Pa., 
162).  But  if  he  distrains  when  no  rent  is  due,  double 
the  value  of  the  goods  sold,  with  costs,  may  be  recovered 
against  him  (Act  March  21,  1772),  and  in  some  cases 
exemplary  damages  may  also  be  recovered  (6  S.  &  R., 
268).  The  landlord  is  also  liable  when  he  distrains 
for  more  rent  than  is  due  or  makes  an  excessive  dis- 
tress (100  Pa.,  389). 

But  the  property  seized  is  liable  only  for  rent 
not  exceeding  one  year  (Act  June  16,  1836,  P.  L., 
755 ).  The  goods  and  chattels  of  a  tenant  are  liable  to 
distress  and  sale  for  non-payment  of  taxes  assessed 
upon  the  property  he  occupies  as  well  as  for  arrears  in 
rent  (Act  1834,  P.  L.,  518).  This  act  is  extended  to 
the  personalty  of  the  owner  of  the  premises  wherever 
found  (Act  April  19,  1883,  P.  L.,  9). 

The  right  to  distrain  exists  to  the  landlord,  no  mat- 
ter in  what  form  the  rent  be  payable  (2  Rawle,  11,  and 
56  Pa.,  172).  The  landlord  has  the  same  right  to 
distrain  for  the  non-delivery  of  his  share  of  grain  as 
for  the  non-payment  of  money  rent  (5  W.  &  S.,  157, 
and  94  Pa.,  113). 

Who  May  Distrain. — ^The  right  to  distrain  may 
be  exercised  by  the  landlord  before  or  after  the  termin- 
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ation  of  the  lease  (Act  March  21,  1772,  P.  L.,  371). 
But  a  lessor  who  lias  conveyed  has  no  right  to  distrain 
for  rent  in  arrear  ( 102  Pa.,  i ).  The  right  of  distraint 
may  be  exercised  by  executors,  administrators,  guar- 
dians, trustees,  receivers  and  heirs.  Joint  tenants  must 
distrain  jointly.  Tenants  in  common  should  distrain 
severally;  unless  a  joint  lease  is  made,  when  they  may 
distrain  together. 

What  May  be  Distrained. — As  a  general  rule, 
the  landlord  may  seize  all  goods  and  chattels  found 
upon  the  premises  whether  they  belong  to  the  tenant  or 
under-tenant,  or  to  a  stranger  (118  Pa.,  548).  Thus, 
the  goods  of  a  wife  (38  Pa.,  344),  or  of  a  renter  of 
rooms  (8  W.  N.  C,  532,  and  2  W.  N.  C,  371),  or  of 
a  person  conducting  an  independent  business  may  be 
attached  while  on  the  premises  (74  Pa.,  387).  The 
landlord  may  not  levy  on  fixtures  unless  the  tenant 
could  remove  them  at  his  pleasure  (105  Pa.,  187). 
However,  he  may  seize  stock  or  cattle  belonging  to  the 
tenant  and  feeding  on  the  premises,  also  com,  grass, 
hops,  roots,  fruit  or  other  growing  products  (Act 
March  21,  1772,  i  Sm.,  371).  So,  also,  goods  sold 
according  to  the  instalment  plan  are,  in  general,  liable 
to  distress  (134  Pa.,  177). 

Fraudulent  Removal — ^Where  any  tenant  fraud- 
ulently or  clandestinely  carries  off  from  the  premises 
goods  and  chattels  with  intent  to  prevent  the  landlord 
from  distraining,  the  landlord  mav  within  thirty  days 
seize  such  goods  and  chattels  wherever  found  as  if  actu- 
ally distrained  upon  such  devised  premises  (Act  March 
21,  1772,  I  Sm.,  371,  and  12  S.  &  R.,  216).  But  the 
goods  of  a  stranger  removed  from  the  premises  before 
levy  can  not  be  followed  and  levied  on  off  the  premises 


Digitized  by  VjOOQIC 


THE  NATURE  OF  REAL  PROPERTY        8/1 

(7  Phila.,  247).  Nor  can  the  gopds  of  the  tenant  be 
followed  and  distrained  upon  which  have  been  sold  to 
a  bona  fide  purchaser  for  value  (Act  March  21,  1772). 

It  will  be  observed  that  under  the  Act  of  March  21, 
1772,  the  goods  of  the  tenant  can  not  be  followed 
unless  the  rent  is  actually  due  and  owing  at  the  time  of 
the  removal  (12  S.  &  R.,  216).  However,  the  Act  of 
March  25,  1825  (8  Sm.,-411),  provides  that  in  Phila- 
delphia, Pittsburg  and  Allegheny,  if  goods  are  fraudu- 
lently removed  from  the  demised  premises,  with  intent 
to  defraud  ♦  ♦  ♦  the  landlord  can  have  his  rent 
apportioned  to  the  time  of  such  removal,  and  follow 
and  take  the  goods  as  a  distress  within  thirty  days 
from  such  removal;  provided,  he  makes  oath  that  he 
believes  the  goods  were  carried  away  for  the  purpose 
of  defrauding  him,  and  provided,  also,  that  the  goods 
have  not  been  sold  to  a  bona  fide  purchaser  for  value. 

It  is  also  provided  by  the  Act  of  March  25,  1825, 
that  if  a  person  within  the  city  and  county  of  Philadel- 
phia, shall  remove  from  demised  premises,  without 
leaving  sufficient  property  thereon  to  secure  the  pay- 
ment of  at  least  three  months'  rent,  or  shall  refuse  to 
give  security  for  the  pa)rment  thereof,  in  five  days  after 
demand  of  the  same,  and  shall  refuse  to  deliver  up  pos- 
session of  such  premises,  such  person  may  be  compelled 
to  give  to  the  lessor  either  security  for  the  rent  or  pos- 
session of  the  premises. 

There  are  four  essentials  to  the  exercise  of  this 
remedy,  (a)  The  remedy  is  only  applicable  within  the 
city  and  coimty  of  Philadelphia,  (b)  The  lessor  must 
support  his  complaint  by  an  affidavit  or  affirmation  of 
the  facts,  (c)  The  tenant  himself  must  have  actually 
moved  from  the  premises  (i  Rawle,  72).     (d)  The 
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complaint  must  allege  that  the  premises  were  let  for  a 
term  of  years  (i  Phila.,  17,  and  2  Phila.,  41). 

What  May  not  be  Distrained. — ^The  above  gen- 
eral rule  as  to  what  may  be  distrained  is  subject  to 
various  exceptions.  If  the  exemption  be  not  waived, 
(a)  property  to  the  value  of  $300,  (b)  exclusive  of 
wearing  apparel  of  tenant  and  his  family,  (c)  of 
bibles  and  school  books  in  use  may  not  be  distrained 
(Act  1849,  P-  L.,  533).  Nor  can  goods  of  a  third 
person  placed  with  a  commission  merchant  (d)  on 
storage  in  the  way  of  trade,  nor  (e)  goods  of  an 
auctioneer  on  the  premises  for  the  purposes  of  sale, 
(f)  nor  goods  of  a  boarder  at  a  boarding-house 
actually  in  use,  nor  goods  in  the  (g)  custody  of  the  law, 
(h)  nor  sewing  machines  in  use  and  not  kept  for  hire 
or  sale,  (i)  nor  pianos,  melodeons,  and  organs  rented  to 
the  tenant  with  notice  to  the  landlord,  nor  (j)  goods  of 
a  deceased  tenant,  nor  (k)  cattle  received  by  a  tenant  to 
be  pastured  for  him,  nor  (1)  fixtures  attached  to  the 
freehold  and  which  can  not  be  removed  without  destroy- 
ing their  character  or  injuring  them,  nor  (m)  imple- 
ments of  trade. 

Exemption. — ^The  law  of  exemption  relating  to 
rent  arising  from  the  relations  of  landlord  and  tenant 
is  similar  to  that  of  ground  rent,  or  in  fact  on  an  execu- 
tion for  any  debt.  The  law  is  sufficiently  outlined  in 
the  previous  paragraphs  on  exemption  (page  855)  and 
what  can  not  be  distrained.     (See  pages  146  and  147.) 

Remedies  for  Goods  Unlawfully  Distrained. 
— ^The  landlord  can  not  proceed  to  appraise  and  sell 
the  goods  distrained  until  five  days  have  expired,  and  in 
the  computation  of  this  time  the  day  of  the  distress  is 
to  be  excluded  (60  Pa.,  452),  as  also  is  Sunday  to  be 
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excluded  when  it  is  the  fifth  day  ( 128  Pa.,  100).  Dur- 
ing this  period,  in  fact,  any  time  before  the  sale,  (a) 
the  tenant  or  any  stranger  (6  W.  &  S.,  302)  may  have 
issued  a  writ  of  replevin  for  the  purpose  of  recovering 
goods  which  have  been  unlawfully  distrained  (Act 
March  21,  1772,  i  Sm.,  370).  (b)  A  stranger  may 
also  maintain  an  action  of  trespass  against  a  landlord 
who  has  made  an  unlawful  distraint  (155  Pa.,  582). 
But  when  a  stranger  receives  notice  of  the  distress  and 
he  refuses  to  take  advantage  of  an  opportunity  to  bring 
replevin,  he  can  not  after  the  sale  bring  trespass  against 
the  landlord  (147  Pa.,  466). 

Appraisement. — ^A  landlord  can  not  lawfully  sell 
goods,  distrained  unless  they  have  been  appraised. 
The  appraisement  can  not  be  made  until  five  days  inter- 
vene after  the  distress  is  taken,  and  notice  thereof,  with 
the  cause  of  taking,  has  been  left  at  the  mansion  house 
or  most  notorious  place  on  the  premises  (Act  March 
21,  1772,  I  Sm.,  370).  The  notice  must  be  in  writing 
and  should  inform  the  tenant  of  the  goods  taken  and 
the  amount  of  rent  in  arrear  (4  Pa.  Super.  Ct,  196). 
The  appraisement  must  be  made  by  two  reputable  free- 
holders, who  are  sworn  by  the  officer  to  make  an  inven- 
tory and  appraisement  of  the  goods  (Act  March  21, 
1772,  I  Sm.,  370).  The  inventory  should  be  so  com- 
plete as  to  inform  the  tenant  of  the  goods  distrained 
(100  Pa.,  389).  If  the  appraisement  is  not  made  in 
accordance  with  the  statute,  as  where  it  is  made  by 
three  persons,  it  is  fatal  to  the  proceeding  of  distress, 
and  renders  the  landlord  liable  as  a  trespasser  (173  Pa., 
12,  and  4  Pa.  Super.  Ct,  196). 

Sale. — ^The  sale  of  goods  distrained  can  not  take 
place  (a)  until  they  have  been  appraised  and  (b)  until 
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six  days*  public  notice  of  the  sale  has  been  given  (Act 
March  21,  1772,  i  Sm.,  370).  In  computing  the  six 
days'  notice  of  the  sale,  the  day  on  which  the  notice 
of  the  sale  is  given  is  excluded,  and  the  day  of  the 
sale  is  included  (153  Pa.,  376).  Thus,  a  distress 
with  notice  thereof  on  January  i,  and  an  appraisement 
with  a  notice  on  January  7  of  the  sale  to  take  place  on 
January  13,  and  a  sale  in  pursuance  of  such  notice  will 
satisfy  the^Act  of  March  21,  1772.  The  goods  must 
be  sold  at  public  sale  and  in  such  parcels  as  is  best  cal- 
culated to  bring  the  highest  price.  They  should  not 
be  sold  in  large  lots  to  the  injury  of  the  tenant 
(100  Pa.,  389). 

Action  in  Assumpsit. 

The  landlord  may  bring  an  action  in  assumpsit 
against  the  tenant  and  recover  rent  in  arrears  as  in  the 
case  of  any  other  debt.  This  action  may  be  brought 
before  justices  of  the  peace  and  magistrates  when  the 
rent  to  be  recovered  does  not  exceed  $300  (Act  March 
22,  1814,  6  Sm.,  182,  Act  July  7,  1879,  P-  L.,  194,  and 
148  Pa.,  294).  An  appeal  lies  from  the  decision  of  the 
justice  or  magistrate  and  there  may  be  a  certiorari  as  in 
other  cases.  If  the  amount  of  rent  in  arrears  is  in 
excess  of  $300  suit  may  be  instituted,  judgment  recov- 
ered and  execution  issued  as  in  other  cases  for  the 
recovery  of  a  common  debt. 

How  to  Get  Possession  of  the  Premises. 

Before  proceedings  can  be  instituted  to  gain  posses- 
sion of  premises  at  the  end  of  the  lease  under  the  Act  of 
December  14,  1863  (P.  L,,  1125),  the  relation  of  land- 
lord and  tenant  must  be  established  by  either  lease  or 
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parol  agreement  (Act  March  6,  1872,  P.  L.,  22). 
Notice  to  quit  must  also  be  given  the  tenant 

Notice. — ^The  statute  requires  that  this  notice  to 
quit  shall  be  given  the  tenant  at  least  three  months  pre- 
vious to  the  instituting  of  legal  proceedings  before  a 
justice  of  the  peace  or  magistrate  (Act  December  14, 
1863,  P.  L.,  1125).  But  a  month's  notice  is  quite  suf- 
ficient to  a  tenant  from  month  to  month  (100  Pa.,  209. 
But  see  6  Phila.,  61).  But  a  tenant  is  not  bound  to 
give  notice  to  his  landlord  that  he  intends  to  move, 
unless  his  lease  requires  it  (10  Pa.,  41).  This  notice 
to  quit  must  be  expressed  in  plain  and  direct  language. 
Thus,  a  notice  to  quit  or  pay  an  increased  rent  is  not 
sufficient  (13  W.  N.  C,  503).  It  may  be  either  writ- 
ten or  verbal  (2  Brewster,  528).  The  notice  may  be 
given  by  the  original  lessor,  his  heirs  or  assigns 
(75  Pa.,  389),  and  should  be  conveyed  to  the  lessee. 
But  the  assignee  of  the  lessor  should  sign  as  such  or 
recite  the  fact  of  assignment  in  the  notice  (2  Brewster, 
486).  A  notice  to  one  of  two  joint  tenants  is  good 
(75  Pa.,  389).    Notice  may  be  waived  (11  Pa.,  472). 

Writ  of  Possession. — ^When  judgment  is  ren- 
dered in  favor  of  the  landlord,  the  justice  may  imme- 
diately issue  the  writ  of  possession,  which  is  a  written 
command  to  any  constable  of  the  city  or  county  to 
deliver  to  the  landlord  full  possession  of  the  premises 
(Acts  Dec  14,  1863,  P.  L.,  1125,  and  Mar.  21,  1772). 

Rights  of  Tenant  Upon  Adverse  Judgment. — 
The  tenant,  upon  notice  of  adverse  judment,  may  adopt 
one  of  three  courses,  (a)  He  may  pay  the  rent  ascer- 
tained and  costs,  and  continue  in  possession,  (b) 
Upon  giving  proper  security,  he  may  appeal  and  con- 
tinue in  possession  when  the  proceedings  take  place  in 
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Philadelphia  (Act  June  25,  1869,  P.  L.,  1275).  But 
when  the  writ  of  possession  is  issued  in  any  other 
county  the  appeal  is  not  a  supersedeas  (Act  December 
14,  1863,  P.  L.,  1125).  (c)  He  may  permit  the  land- 
lord to  execute  his  writ  of  possession  and  levy  his  costs, 
and  take  a  writ  to  remedy  anything  in  the  form  or 
manner  of  proceedings  not  authorized  by  law. 

Obligations  of  Tenant. 

The  principal  obligations  that  rest  upon  the  tenant 
are  (a)  to  pay  the  rent  and  (b)  to  make  repairs,  and 
(c)  to  be  responsible  for  injuries  sustained  by  his 
neglect. 

To  Pay  the  Rent. — In  the  absence  of  an  express 
agreement,  the  tenant  must  pay  rent  only  for  such  time 
as  he  has  had  the  beneficial  use  of  the  premises.  Noth- 
ing but  eviction  will  excuse  him  from  such  payment 
(69  Pa.,  326,  and  91  Pa.,  322).  By  eviction  is  meant 
the  legal  deprivation  of  a  person's  possession  of  lands. 
WhsX  circumstances  will  amount  to  an  eviction  is  to 
be  determined  by  the  circumstances  of  each  case 
(page  883). 

A  tenant  must  pay  the  rent  to  the  landlord  though  ♦ 
he  has  assigned  the  lease  with  the  assent  of  the  land- 
lord, and  the  assignee  is  accepted  as  tenant  and  pays 
rent,  unless  the  landlord  has  in  some  way  released  the 
tenant  (42  Pa.,  78).  So,  also,  the  tenant  is  bound 
to  pay  rent  though  the  property  is  burned,  and  the 
landlord  has  received  the  insurance  money   (3  Pa., 

444).. 

Rent  Apportioned, — The  obligation  to  pay  rent 
may  be  apportioned,  1.  e.,  divided  up  into  respective 
po^ons.    If  the  apportionment  be  made  by  the  land- 
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lord,  the  consent  of  the  tenant  is  usually  necessary. 
A  tenant  can  not  apportion  his  rent  by  transferring  a 
part  of  his  lease  Although  he  assigns  or  sub-lets  a 
portion,  he  still  remains  liable  to  the  landlord  for  the 
whole  When  a  landlord  sells  his  reversion  in  parts, 
so  that  different  persons  become  entitled  to  the  rent, 
an  apportionment  may  be  made  by  the  court,  if  the 
parties  entitled  to  the  rent  do  not  agree  (22  Pa.,  144). 
The  Act  of  February  24,  1834  (P.  L.,  ^^),  provides 
that  executors  of  tenant  for  life  may  recover  rent  to 
time  of  decease  of  such  tenant.  Rent  payable  in  grain 
may  be  apportioned  under  this  statute  (82  Pa.,  125). 

To  Make  Repairs. — It  is  the  tenant's  duty  to 
make  repairs  ( i  W.  &  S.,  530,  23  Pa.,  305).  He  must 
treat  the  premises  in  such  a  manner  that  no  substantial 
injury  shall  be  done  to  them.  He  must  keep  the  build- 
ings wind  and  water  tight  (68  Pa.,  57).  The  tenant 
of  a  farm  must  cultivate  it  in  a  good  and  husbandman- 
like manner,  keep  the  fences  in  repair,  and  preserve 
the  timber.  For  any  violation  of  these  duties,  the  land- 
lord may  proceed  against  the  tenant  for  waste. 

The  tenant  must  make  tenantable  repairs  though 
there  is  no  express  covenant  to  repair.  When  the  lease 
contains  an  express  agreement  to  rq)air,  the  tenant  is 
bound  to  do  so,  though  the  premises  be  destroyed  by 
fire  (91  Pa.,  88).  But  the  tenant  is  not  bound  by  his 
covenant  to  rq)air  injuries  caused  by  act  of  God  or 
public  enemies  (i  Dall.,  210).  The  tenant  can  not 
charge  his  landlord  for  permanent  repairs  made  with- 
out the  consent  of  the  landlord  (68  Pa.,  57).  Nor 
can  the  tenant  remove  improvements  which  he  has 
covenanted  shall  remain  on  the  premises  (10  Phila., 
T*j,    See  4  Watts,  330) ,  or  which  become  fixtures. 
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Waste. — ^This  term  defines  the  injury  done  or  per- 
mitted by  the  tenant  to  the  lands  and  tenements  of  the 
landlord.  It  may  be  permissive  or  voluntary.  The 
former  consists  in  the  mere  neglect  to  do  what  will  pre- 
vent injury,  as  not  to  till  the  soil  or  repair  a  fence  or 
building.  The  latter  implies  the  commission  of  a 
destructive  act,  as  the  destroying  of  buildings  or  tim- 
ber. In  general,  a  tenant  is  answerable  for  waste 
whether  it  be  committed  by  himself  or  a  stranger,  but 
he  is  not  responsible  for  damages  done  by  the  act  of 
God,  the  public  enemies,  or  the  law  (i  Dallas,  210). 
Whether  or  not  a  certain  act  or  neglect  is  waste,  is  to 
be  determined  by  the  circumstances  of  each  case  and  by 
the  usages  and  customs  of  the  place  in  which  the  ques- 
tion arises  (no  Pa.,  473). 

Responsibility  for  Injuries — Negligence. — 
A  man  must  use  his  own  right  and  property  so  as  not 
to  injure  another.  It  is  an  equally  sound  legal  maxim 
that  the  loss  and  damage  of  the  party  suffering  is  of 
more  importance  than  the  intent  of  the  wrong-doer, 
provided,  of  course,  that  the  person  injured  exercised 
ordinary  care.  Hence  it  is  that  the  tenant  is  responsible 
for  any  injury  a  stranger  may  sustain  by  his  neglect  to 
keep  the  premises  in  a  safe  condition,  or  to  guard 
against  accident  to  the  passerby  when  he  repairs  or 
improves  the  premises  (Taylor,  Landlord  and  Tenant, 
page  146).  The  tenant  is  also  liable  for  any  unreason- 
able obstruction  which  he  places  in  the  highway  adjoin- 
ing his  premises.  The  law  will  permit  only  such  par- 
tial and  temporary  obstruction  of  the  street  as  may  be 
necessary  for  business  purposes.  He  has  no  right  to 
keep  goods  or  merchandise  in  the  street  for  the  purpose 
of  selling  them  there  (i  S.  &  R.,  217). 


Digitized  by  VjOOQIC 


THE  NATURE  OF  REAL  PROPERTV        879 

Rights  of  Tenant. 

The  tenant  has  two  principal  rights,  (a)  the  right  of 
quiet  enjoyment,  and  (b)  the  right  of  indemnity. 

Quiet  Enjoyment. — As  stated  in  another  para- 
graph, the  landlord  is  under  an  obligation  to  protect 
the  tenant  in  the  quiet  enjo3rment  of  the  leased  prem- 
ises (page  863).  Neither  he  nor  a  stranger  has  the 
right  to  disturb  a  tenant  in  the  lawful  use  of  demised 
premises.  A  person  who  unlawfully  enters  upon  land 
or  premises  in  the  possession  of  another,  either  as 
owner  in  fee  or  as  lessee  for  a  term,  exposes  himself  to 
either  a  (a)  civil,  or  (b)  criminal  action  for  such 
breach  of  duty. 

The  civil  action  is  trespass,  under  which  the  injured 
person  may  recover  both  substantial  and  exemplary 
damages  in  compensation  and  as  a  punishment  for  the 
injury  inflicted  on  him  and  his  property  (subject 
Torts).  It  has  been  held  that  a  tenant  holding  over  is 
not  a  trespasser,  but  rather  has  a  right  to  remain  until 
notified  to  quit  (135  Pa.,  35). 

Forcible  Entry  and  Detainer, — Forcible  entry  and 
detainer  are,  in  Pennsylvania,  in  the  nature  of  criminal 
actions.  A  person  convicted  of  either  crime  is  liable 
to  pay  a  fine  not  exceeding  $500,  or  to  undergo  ah 
imprisonment  not  exceeding  one  year,  or  both  *  * 
♦  and  to  make  restitution  of  the  lands  and  tenements 
entered  (Act  March  31,  i860,  P.  L.,  382). 

A  person  is  guilty  of  forcible  entry  who,  with  vio- 
lence and  a  strong  hand,  enters  upon  or  into  any  lands 
or  buildings,  either  by  breaking  open  doors,  windows 
or  other  parts  of  the  house,  or  by  any  kind  of  violence 
or  other  circumstances  of  terror ;  or  who,  after  entering 
peaceably,  turns  out  by  force  or  by  threats,  or  men- 
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acing  conduct,  the  party  in  possession  (Act  March  31, 
i860,  and  I  Add.,  14).  The  crime  of  forcible  detainer 
is  committed  when  a  person,  by  force  and  with  a  strong 
hand,  or  by  menaces  or  threats,  unlawfully  holds  and 
keeps  the  possession  of  any  lands  or  tenements, 
whether  the  possession  of  the  same  was  obtained  peace- 
ably or  otherwise  (Act  March  31,  i860,  and  9  Pa., 
184). 

In  order  to  convict  for  either  forcible  entry  or 
detainer,  it  is  necessary  that  such  violence  was  employed 
as  gave  reason  to  apprehend  injury  (50  Pa.,  495,  and 
116  Pa.,  155).  It  is  not  necessary  to  show  that  the 
premises  were  occupied  (2  Brewster,  564),  or  that 
there  was  a  lawful  (i  North.  Co.,  164)  and  actual  pos- 
session of  the  premises  (8  Phila.,  612,  add.,  352).  A 
person  who  by  main  force  keeps  out  of  possession 
another  party  who  is  entitled  to  quiet  and  peaceable 
( I  Kulp.,  367)  possession  is  guilty  of  forcible  detainer. 

Right  of  Indemnity. — ^The  tenant  should  be 
indemnified  by  the  landlord  for  all  moneys  advanced 
and  paid  by  him  in  order  to  protect  his  tenancy.  In 
the  enforcement  of  this  right,  he  may  call  upon  the 
landlord  for  reimbursement  or  deduct  the  amount 
expended  by  him  from  the  rent  due  or  to  become  due 
his  landlord  (page  863). 

Termination  of  Relation. 

The  relation  of  landlord  and  tenant  may  be  ter- 
minated in  eight  ways.  These  ways  are — (a)  by  lapse 
of  time  or  happening  of  event,  where  the  tenancy  is  for 
a  certain  fixed  time,  (b)  by  notice  to  quit  where  the 
duration  of  tenancy  is  not  for  a  definite  time,  (c)  by 
forfeiture,  (d)  by  merger,  (e)  by  surrender  of  the 
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lease,  (f )  by  destruction  of  premises,  (g)  by  use,  and 
(h)  by  eviction. 

By  Lapse  of  Time. — ^A  tenancy  of  lands  and  tene- 
ments will  terminate  upon  the  decease  of  him  upon 
whose  life  the  lease  depends,  or  upon  the  happening 
of  the  event  upon  which  the  tenancy  was  contingent, 
or  upon  the  expiration  of  a  certain  and  fixed  number 
of  years.  The  termination  of  the  tenancy  in  each  case 
depends  upon  the  express  conditions  of  the  lease  and 
does  not  require  any  notice  to  quit  (8  S.  &  R.,  459). 
If  the  tenancy  be  for  life,  or  for  a  certain  number  of 
years  contingent  upon  some  particular  event,  the  hap- 
pening of  that  event  will  determine  the  tenancy. 

While,  in  general,  the  relation  of  landlord  and  ten- 
ant ceases,  without  notice  to  quit,  with  the  expiration 
of  the  time  fixed  for  its  duration,  yet  the  tenant  has 
the  right  to  remain  on  the  premises  until  such  notice 
is  received  by  him  (135  Pa.,  35).  A  tenant  holding 
over  is,  however,  liable  for  use  and  occupation 
(page  863). 

By  Notice  to  Quit. — ^There  are  two  exceptions  to 
the  general  rule  that  notice  is  not  necessary  to  termin- 
ate the  demise.  A  tenancy  (a)  from  year  to  year,  or 
(b)  for  any  indefinite  period  (54  Pa.,  86,  and  112  Pa., 
272),  as  at  will,  can  only  be  terminated  by  a  three 
months'  notice  to  quit  served  upon  the  tenant.  What 
constitutes  legal  notice  has  been  outlined  in  a  previous 
paragraph  (page  875). 

By  Forfeiture. — A  tenant  incurs  a  forfeiture  of 
his  lease  by  the  breach  of  some  covenant  or  condition 
contained  in  it.  But  a  forfeiture  may  be  waived  by  an 
acceptance  of,  or  destrainin^  for  rent  which  became 
due  after  the  breach,  or  by  giving  a  notice  to  quit,  or 
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by  any  act  which  acknowledges  the  contintiance  of  the 
tenancy  (8  Watts,  55). 

By  MERGER.-7-It  is  a  general  rule  of  law  that  where 
two  estates  meet  in  the  same  person,  the  smaller  is 
merged  in  the  larger  estate.  Hence,  the  lease  is  ter- 
minated if  the  tenant  purchase  or  inherit  the  premises. 
They  are  not  merged  if  one  estate  be  in  the  husband, 
and  the  other  in  the  wife. 

By  Surrender. — ^The  tenant  may  surrender  his 
lease,  but  such  surrender  need  not  be  accepted  by  the 
landlord.  The  surrender  is  complete,  however,  only 
upon  such  acceptance  (89  Pa.,  58,  and  167  Pa.,  602). 
The  surrender  of  the  term  may  be  accepted  by  an 
authorized  agent  (148  Pa.,  393,  and  14  W.  N.  C, 
470),  or  by  an  unauthorized  agent  whose  act  the  lessor 
ratifies  (148  Pa.,  171).  The  acceptance  of  the  sur- 
render by  either  the  landlord  or  his  agent  may  be  either 
express  or  implied.  Thus,  an  acceptance  of  the  sur- 
render may  be  implied  from  the  landlord's  taking  the 
key  and  cleaning  the  premises  (96  Pa.,  182,  but  see 
14  W.  N.  C,  91),  or  from  the  mere  taking  of  keys  by 
an  agent  without  comment  (20  W.  N.  C,  470).  But 
a  surrender  by  a  tenant  does  not  extinguish  the  term 
of  a  sub-tenant  (148  Pa.,  8).  Thus,  A  leases  to  B 
for  the  term  of  one  year,  who  sublets  to  C  for  a  similar 
period.  Before  the  expiration  of  B's  term  he  surren- 
ders his  lease  to  A.  Such  surrender  does  not  extin- 
guish the  term  of  C. 

By  Destruction  of  Premises. — ^The  tenancy  is 
at  an  end,  and  the  landlord  may  forthwith  resume  the 
possession,  if  the  subject-matter  is  entirely  destroyed. 
Of  course,  if  the  tenant  has  any  interest  in  the  lands 
and  its  improvements  are  alone  destroyed,  the  lease 
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is  not  terminated.  As  most  leases  are  made  of  the 
land  with  the  improvements  thereon,  there  are  few 
tenancies  that  are  terminated  by  the  destruction  of  the 
premises. 

By  Use. — ^The  use  of  the  premises  for  any  immoral 
purpose,  or  if  they  be  taken  for  the  use  of  the  public, 
will  terminate  the  lease. 

By  Eviction. — Eviction  is  the  legal  deprivation  of 
another's  use  and  possession  of  land  and  tenements. 
Physical  expulsion  is  not  necessary  to  constitute  an 
eviction.  Any  interference  with  the  tenant's  beneficial 
enjo)rment  of  the  premises  is  an  eviction.  Thus,  an 
eviction  was  held  to  result  from  a  landlord's  threat  to 
sue  an  under  tenant,  thereby  depriving  his  tenant  of  his 
right  to  sub-let  (2  W.  N.  C,  609).  But  mere  annoy- 
ance by  words  or  conduct  of  the  lessor  do  not  amount 
to  an  eviction  except  in  extreme  cases  (22. Pa.,  C.  C, 
284).  Nor  does  the  landlord's  taking  possession  of 
premises  deserted  by  the  tenant  constitute  an  eviction 
(69  Pa.,  326,  and  96  Pa.,  182.  But  see  19  W.  N.  C, 
22). 

The  effect  of  eviction  is  to  rescind  the  lease  and  to 
suspend  the  payment  of  rent  due  after,  but  not  before, 
the  eviction  (69  Pa.,  326,  and  91  Pa.,  322).  Thus,  if 
a  landlord,  without  the  assent  of  his  tenant,  takes  pos- 
session of  the  ruins  of  his  premises  destroyed  by  fire, 
for  the  purpose  of  rebuilding  (3  Pa.,  444),  the  tenant 
is  relieved  of  the  payment  of  all  rent  falling  due  sub- 
sequent to  the  taking  of  such  possession.  But  he  is 
not  relieved  of  rent  that  was  due  before  the  landlord 
took  possession. 

But  when  there  is  an  eviction  in  part  and  the  ten- 
ant remains,  the  whole  rent  is  not  suspended.     He  is 


Digitized  by  VjOOQIC 


884  PRINCIPLES   OF    PENNSYLVANIA   LAW 

liable  to  the  landlord,  in  an  action  for  use  and  occupa- 
tion, for  such  portion  of  the  rent  as  the  value  of  the 
part  retained  bears  to  the  whole.  Of  course,  if  the 
tenant  evicted  in  part  removes  from  the  premises,  he  is 
relieved  from  the  payment  of  all  future  rent  (88  Pa., 

417)- 

It  should  be  added  that  there  may  be  an  eviction  by 
an  injunction  issued  by  a  court  (10  Phila.,  13),  and 
that  the  right  to  claim  an  eviction  may  be  waived  by 
the  tenant's  payment  of  rent  (22  Pa.  C.  C,  284). 

Licenses. 

Definition  of  a  License. — ^Licenses  will  be  con- 
sidered at  this  point  because  of  their  general  similarity 
to  easements  and  leases.  As  defined  in  a  previous 
paragraph,  a  license  is  a  right  given  by  some  competent 
authority  to  do  a  particular  act  or  series  of  acts  on 
another's  land  without  possessing  any  estate  therein 
(63  Pa.,  474).  It  differs  from  an  easement  in  that  the 
latter  implies  a  right  of  enjoyment  in  or  issuing  out  of 
the  land,  and  from  a  lease  in  that  the  lessee  has  a  right 
to  take  the  profits  of  the  land,  while  a  license  is  a  mere 
naked  authority  as  distinguished  from  a  vested  right 
(55  Pa.,  164).  The  written  evidence  of  this  authority 
is  also  spoken  of  as  a  license. 

Kinds  of  Licenses. — Licenses  are  either  (a) 
executed  or  executory,  and  (b)  express  or  implied.  An 
executed  license  exists  where  the  licensed  act  has  been 
done.  Where  the  licensed  act  has  not  been  performed, 
the  license  is  executory.  An  express  license  is  granted 
in  express  terms.  When  presumed  from  the  acts  of 
the  party  authorized  to  grant  it,  the  license  is  said  to  be 
implied. 


Digitized  by  VjOOQIC 


THE  NATURE  OF  REAL  PROl-ERTY        88$ 

General  Characteristics  of  a  License. — ^The 
terms  of  the  license  must  be  strictly  followed,  and  can 
not  be  extended  or  varied.  If  the  license  is  to  do  a 
particular  act,  the  act  must  be  done  within  a  reasonable 
time.  A  license  to  a  tenant  can  not  pass  to  a  sub- 
tenant (55  Pa.,  164,  and  6i  Pa.,  ii8).  In  fact,  it  is 
the  general  rule  that  a  license  can  not  bf  afisig"^  to 
any  person,  without  the  consent  of  the  licensee,  unless  it 
be  coupled  with  an  interest  in  the  land  (3  Phila.,  71), 
The  licensee  must  exercise  his  authority  in  a  prudent 
manner,  as  he  is  liable  for  negligence. 

Creation  of  a  License. — Licenses  may  be  created 
by  (a)  express  agreement,  or  may  be  (b)  implied 
from  the  circumstances  in  the  relationship  of  the  par- 
ties (65  Pa.,  273).  Thus,  merchants  and  churches 
impliedly  give  the  public  a  right  to  enter  their  places 
of  business  or  worship  for  the  purpose  of  transacting 
business  or  worshiping  God  (63  Pa.,  474). 

If  the  license  is  equivalent  to  a  grant,  or  if  it  gives  a 
right  to  the  use  and  enjo3rment  of  the  profits  of  the 
land,  it  must  be  created  by  a  deed  or  instrument  in 
writing.  But  the  license  may  be  created  by 
parol  in  all  cases  where  no  right  or  interest  in  the 
land  is  transferred.  (See  Act  March  21,  1772, 
I  Sm.,  389.) 

Revocation  of  a  License. — It  is  the  general  rule 
that  either  an  executory  or  executed  license  may  be 
revoked  at  the  pleasure  of  the  licensor  (5  W.  &  S., 
141).  Such  would  be  the  case  of  a  license  to  fish  or 
hunt  on  another's  land,  or  to  witness  some  perform- 
ance. It  has  been  held  that  even  though  there  be  no 
valid  cause  for  the  removal,  a  ticket  holder  may  be 
ejected  by  force  if  he  refuse  to  leave  a  theatre  when 
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bidden  to  do  so  (113  Mass.,  11^).  But  if  the 
licensor  revokes  the  license  without  just  cause  and  in 
violation  of  a  valid  subsisting  contract  for  its  continu- 
ance and  to  the  injury  of  the  licensee,  then  damages 
may  be  recovered  by  the  licensee  for  the  breach. 

Exceptions. — ^There  are  two  settled  exceptions  to 
the  general  rule  that  a  license,  whether  created  by 
express  parol  or  written  agreement,  or  implied  from 
circumstances,  may  be  revoked  at  the  will  of  the  licen- 
sor. First,  Where  the  licensee  has  incurred  expense  ^. 
And  a  revocation  would  result  in  great  damage  to  him,  J^vT 
the  courts  of  Pennsylvania  have  held  the  license  ta  be 
irrevocable  (14  S.  &  R.,  271,  53..Pa:r208rand6s  Pa., 
26g).  But  the  mere  fact  that  a  considerationwas 
paid  is  not  enough  to  invoke  equity  (53  Pa.,  208,  and 
^2  Pa.,  174). 

Second,  If  the  license  be  coupled  with  an  interest 
in  the  land,  it  is  also  irrevocable  (3  Phila.,  71).  A 
license  is  coupled  with  an  interest  where  it  comprises  or 
is  connected  with  a  grant  of  the  land.  But  the  license 
is  revocable  until  the  interest  has  become  vested  in  the 
licensee  (5  S.  &  R.,  141).  Where  the  license  is  con- 
nected with  an  easement  this  general  rule  as  to  its  revo- 
cation may  be  stated :  If  the  license  only  involves  the 
abandonment  of  the  easement  and  imposes  no  direct 
burden  upon  the  licensee's  land,  the  license  is  irrevoc- 
able. But  the  license  is  revocable,  if  it  involves  the 
permanent  use.  of  the  licensee's  land  and  is  created  by 
deed  (Tiedeman's  Real  Property,  614). 

Termination  of  a  License. — A  license  is  ter- 
minated by   (a)   the  death  of  either  the  licensor  or 

*  This  Massachusetts  case  is  a  leading  case  on  this  principle  and 
It  cited  in  the  absence  of  an  illustrative  Pennsylvania  authority. 
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licensee,  by  (b)  the^p  or  transfer  of  the  land  wUbfillt 
notice  of  the  license,  or  (c)  if  the  license  be  for  a  single 
act,  by  performance. 

B.— ESTATES  IN  REAL  PROPERTY. 

Definition  of  an  Estate. — ^An  estate  is  that 
interest  which  a  man  has  in  real  property.  Estates 
will  be  considered  under  six  general  heads — I.  Dura- 
tion OF  Estates,  II.  Number  of  Owners  of 
Estates,  III.  Term  of  Enjoyment  of  Estates, 
IV.  Qualities  of  Estates,  V.  Title  to  Estates, 
and  VI.  Conveyance  of  Estates. 

I— DURATION  OP  BSTATBS  IN  RBAL  PROPBRTY. 

Definitions  and  Classes  of  Estates. — ^With 
reference  to  the  duration  of  the  interest,  estates  are 
either  freeholds  or  leaseholds.  A  freehold  estate  is  an 
interest  in  land  which  is  to  endure  for  an  uncertain 
period  and  which  must  or  might  last  during  the  life  of 
some  one  A  leasehold  estate  may  endure  for  either 
a  certain  or  an  uncertain  period  to  be  determined  by 
the  will  of  either  or  both  parties.  Freehold  estates  are 
either  of  inheritance,  an  estate  which  may  descend  to 
heirs;  or  not  of  inheritance,  which  can  not  go  to 
heirs.  Estates  of  inheritance  are  either  fee  simple  or 
fee  tail.  Estates  not  of  inheritance  but  for  life  are 
either  conventional,  arising  from  act  of  parties;  or 
l^al,  arising  from  act  of  law.  The  principal  conven- 
tional life  estates  are  for  one's  own  life,  or  for  the  life 
of  another.  The  legal  estates  are  during  coverture, 
courtesy,  and  dower.  The  leasehold  estates  are  for 
years,  at  will,  from  year  to  year,  and  at  sufferance. 
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Estate  in  Fee  Simple. 

Definition  of  an  Estate  in  Fee  Simple. — 
An  estate  in  fee  simple  is  the  entire  and  absolute 
ownership  of  real  property  free  from  all  conditions 
and  of  indefinite  duration.  It  is  the  highest  estate 
known  to  the  law.  All  other  estates  and  interests  are 
derived  out  of  and  merge  into  it.  It  may  be  created 
either  by  (a)  deed,  (b)  will,  or  (c)  l^slative  grant. 
A  devise  to  A,  his  heirs  and  assigns  forever,  would 
vest  in  A  a  fee  simple  estate. 

Words  Necessary  to  Create. — ^The  word  "heirs" 
must  be  used  in  order  to  pass  a  fee  simple  estate  by 
deed  between  living  persons.  An  express  direction  that 
a  fee  simple  estate  is  to  be  granted  will  not  supply  the 
word  "heirs"  (103  Pa.,  16).  But  the  word  heirs  may, 
by  reference,  be  made  a  part  of  a  deed  indorsed  on 
another  deed  which  contained  the  necessary  words 
(131  Pa.,  447,  10  Watts,  20).  Thus,  the  grantee  in 
a  deed  in  fee  simple  placed  on  the  back  of  it  an  assign- 
ment, under  his  hand  and  seal,  of  all  his  right,  title  and 
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interest  "in  and  to  the  within  deed,"  "for  value 
received,"  and  then  delivered  to  the  person  to  whom  it 
was  thus  assigned.  It  was  held  that  this  assignment 
passed  a  fee  simple  to  the  assignee. 

The  technical  word  "heirs"  is  not  necessary  to  pass 
an  estate  by  will  or  legislative  grant  (64  Pa.,  9, 
4  Watts,  90,  and  25  Pa.,  474).  Although  heirs  be 
used  and  a  fee  be  given  in  the  first  part  of  a  will,  it 
may  be  restrained  nevertheless  by  subsequent  words  to 
a  smaller  estate  (86  Pa.,  386).  If  the  conveyance, 
either  by  deed  or  will,  is  to  a  corporation,  the  word 
"successors"  takes  the  place  of  the  word  "heirs" 
(134  Pa.,  616;  Act  Apr.  8,  1833,  P.  L.,  249). 

Implied  Fee. — ^There  are  some  circumstances 
under  which  an  estate  in  fee  simple  may  be  implied  in 
the  absence  of  the  word  "heirs."  First,  In  general,  a 
fee  will  be  implied  if  a  trust  can  not  be  supported  or 
performed  without  a  fee  (57  Pa.,  252,  and  56  Pa., 
228). 

Second,  Moreover,  a  fee  will  be  implied  if  by  will 
a  charge  is  imposed  upon  the  heir  to  pay  a  certain  sum 
of  money,  and  the  charge  is  a  personal  liability  to  the 
heir  with  insufficient  personal  estate  to  meet  the 
charge  (116  Pa.,  490). 

Third,  A  fee  may  also*  be  implied  from  the  rela- 
tions of  the  parties.  Thus,  words  of  inheritance  are 
not  necessary  in  a  release  of  dower  by  a  widow 
(23  Pa.,  447).  Nor  are  words  of  inheritance  essen- 
tial to  the  validity  of  a  release  by  one  joint  tenant  to 
another  (25  Pa.,  476,  and  see  id.,  142), 

Fourth,  Equity  may  consider  executory  (4  W.  & 
S.,  18,  and  21  W.  N.  C,  561)  contracts  to  convey  real 
estate  which  fail  to  use  the  word  "heirs,"  as  contracts 
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for  a  conveyance  in  fee,  where  the  consideration  shows 
that  such  was  the  intention  of  the  parties  (8  W.  &  S., 
67).  But  in  the  absence  of  the  word  "heirs"  a  fee  will 
not  be  implied  from  language  that  may  indicate  an 
intention  to  convey  an  absolute  estate.  Thus,  a  deed 
to  an  Indian  chief  and  his  generation,  to  endure  as 
long  as  the  waters  of  the  Delaware  should  run,  passed 
but  a  life  estate  (3  Wash.,  C  C,  498). 

Incidents  of  an  Estate  in  Fee  Simple. — ^The 
owner  of  an  estate  in  fee  simple  has  unlimited  power 
to  sell  or  transfer  it  (53  Pa.,  211).  The  estate  descends 
to  the  heirs  in  general,  is  subject  to  both  curtesy  and 
dower,  and  is  liable  for  the  debts  of  the  deceased  owner 
(10  Watts,  31). 

Rule  in  Shell/s  Case, 

Origin  and  Nature  of  Rule  in  Shelly's 
Case. — ^This  is  an  ancient  rule  of  law  that  was  first 
given  clear  and  authoritative  utterance  in  Shelly's  case. 
The  rule  is  simply  this,  that  where  an  estate  is  given  to 
a  man  for  his  life  with  the  remainder  to  his  heirs,  the 
law  will  vest  in  the  first  taker  an  estate  in  fee  simple 
and  not  for  life.  For  example,  "an  estate  to  A  for  life 
and  upon  his  death  then  to  his  lawful  heirs  forever,'^ 
A  would  take  an  estate  in  fee  tail,  which  under  the 
Act  of  April  27,  1855  (P.  L.,  368),  becomes  a  fee 
simple  (57  Pa.,  123,  and  114  Pa.,  21). 

The  rule  in  Shelly's  case  is  not  a  rule  of  construc- 
tion for  the  purpose  of  discovering  the  intention.  It 
is  rather  an  unbending  principle  of  law  to  be  applied 
after  the  intention  has  been  determined  (70  Pa.,  70, 
83  Pa.,  483,  and  11 1  Pa.,  26).  The  rule  has  been 
made  operative  even  when  there  is  an  express  direction 
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that  it  shall  not  apply  (64  Pa.,  9).  Thus,  it  was  held 
that  the  son  took  a  fee  when  a  house  was  devised  to 
him,  with  this  qualification,  ''but  he  shall  in  no  wise  sell 
or  alienate  any  of  the  property,  as  it  is  intended  that  he 
shall  have  a  life  interest  only  in  the  same,  with  remain- 
der over  to  his  heirs  in  fee." 

Requisites  of  the  Rule. — ^There  are  four  essen- 
tials of  the  rule  in  Shelly's  case.  First,  The  prior 
estate  given  to  the  ancestor  or  first  taker  must  be  an 
estate  of  freehold  (133  Pa.,  351).  Thus,  a  testator 
directed  his  executors  to  invest  a  portion  of  his  estate 
•'for  the  use  of  my  son  H,"  that  the  income  should  be 
paid  to  H  during  life  and  "after  his  death  the  principal 
shall  go  and  be  paid  to  his  children  or  children's  chil- 
dren in  the  proper  line  of  descent,  but  if  he  should  die 
without  leaving  direct  descendants  from  his  body 
begotten,"  then  to  revert  to  the  testator's  estate.  It 
was  held  that  the  rule  in  Shelly's  case  was  not  applica- 
ble, because  this  was  no  freehold  estate  to  H,  with 
remainder  over  (see  40  Pa.,  29). 

Second,  The  subsequent  estate  or  remainder  over 
must  be  a  limitation  to  all  the  heirs,  as  a  class,  of  the 
person  taking  the  prior  freehold  estate  (37  Pa.,  9). 
Thus,  the  rule  would  not  apply  in  the  case  of  a  devise 
to  A,  remainder  to  the  heirs  of  B. 

In  Yamall's  Appeal  (70  Pa.,  335)  the  subsequent 
limitation  was  to  "such  person  or  persons  as  would  be 
entitled  to  the  same"  in  case  the  life  tenant  had 
"departed  this  life  intestate  seized  thereof  in  fee."  It 
was  held  that  this  was  equivalent  to  a  limitation  to 
heirs,  and  the  rule  was  applied.  But  in  Kuntzleman's 
Estate  (136  Pa.,  142),  where  the  subsequent  limitation 
was  exactly  the  same  except  that  the  mother  and  the 
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husband  of  the  life  tenant  were  to  be  excluded,  it  was 
held  that  the  restriction  to  a  portion  only  of  those  who 
would  have  been  legally  comprehended  under  the  term 
"heirs,"  prevented  the  limitation  from  being  given  that 
meaning,  and  consequently  the  rule  had  no  application. 

It  has  also  been  held  that  the  rule  applies  where 
there  is  a  freehold,  either  jointly,  severally,  or  success- 
ively to  two  or  more  persons  who  are  capable  of 
having  a  common  heir,  and  there  are  remainders 
to  their  heirs  (iii  Pa.,  26).  Thus,  a  devise  to  A, 
B  and  C  for  life,  remainder  to  their  heirs  vests  a  fee 
simple. 

Third,  The  rule  only  applies  when  the  word 
"heirs,"  or  phrase  "heirs  of  the  body,"  or  its  equivalent 
is  used  to  describe  the  persons  who  are  to  take  the  sub- 
sequent estate  or  remainder  (117  Pa.,  127,  40  Pa.,  35, 
100  Pa.,  538,  and  128  Pa.,  480).  What  are  equiva- 
lent expressions  would  be  a  matter  of  intention  to  be 
ascertained  by  the  ordinary  rules  for  construing  legal 
instruments.  The  word  "issue,"  in  general,  will  be 
construed  as  equivalent  to  "heirs"  or  "heirs  of  the 
body"  in  the  interpretation  of  a  will,  but  not  in  the  case 
of  a  deed  (63  Pa.,  483,  and  196  Pa.,  495).  The  words 
"child"  or  "children"  are  only  equivalent  to  "heirs"  or 
"heirs  of  the  body"  when  the  testator  has  also 
employed  the  words  "heirs  of  the  body"  or  "issue"  as 
descriptive  of  the  same  objects  (see  100  Pa.,  540, 
114  Pa.,  586,  115  Pa.,  54,  and  113  Pa.,  103). 

Fourth,  The  prior  freehold  estate  and  the  subse- 
quent remainder  must  be  created  by  the  same  instru- 
ment. Thus,  the  freehold  estate  can  not  be  created  by 
deed  and  the  remainder  by  deed.  (See  Williams'  Real 
Property,  209.) 
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Exceptions  to  the  Rule. — ^There  are  two  well 
settled  exceptions  to  the  rule  in  Shelly's  case.  First, 
The  rule  does  not  apply  when  there  are  words  descrip- 
tive of  the  words,  "heirs,"  or  "heirs  of  the  body,"  as 
"heirs  now  living."  This  is  but  a  modification  of  the 
general  principle  that  the  heirs  must  be  described  col- 
lectively or  as  a  general  class,  and  not  as  particular 
members  of  the  class. 

Second,  The  rule  does  not  operate  where  one  estate 
is  legal  and  the  other  is  equitable.  Thus,  an  estate  in 
trust  for  the  use  of  A  during  life,  with  remainder  to  his 
issue,  vests  in  A  but  a  life  estate  (119  Pa.,  439,  and 
49  Pa.,  III). 

EsUtes  in  Fee  TaiL 

Qualified  Fees. — Whenever  a  fee  is  made  to 
determine  or  liable  to  be  defeated  at  the  happening 
of  some  contingent  event  or  act,  it  is  said  to  be  base 
or  qualified.  There  are  four  classes  of  such  fees — (a) 
upon  condition,  (b)  upon  limitation,  (c)  conditional 
limitation,  and  (d)  fee  conditional  at  common  law  or 
fee  tail.  The  first  three  of  these  clauses  will  be  treated 
in  a  subsequent  chapter. 

Definition  of  Estate  in  Fee  Tail. — An  estate 
in  fee  tail  is  that  interest  which  instead  of  descending 
to  the  heirs  generally,  goes  to  the  lawful  issue  of  the 
donee's  body.  The  following  is  an  example  of  an 
estate  in  fee  tail :  A  devise  to  A,  his  children,  grand- 
children and  so  on  in  a  direct  line  through  regular 
descent  so  long  as  posterity  endures  (Washburn  Real 
Prop.,  Vol.  I,  page  107). 

Necessary  Words. — ^The  general  rules  given  rela- 
tive to  the  words  necessary  to  create  an  estate  in  fee 
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simple  are  applicable  in  the  case  of  a  fee  tail 
(74  Pa.,  113).  In  general,  however,  some  words  of 
procreation  are  necessary  to  the  creation  of  an  estate  in 
fee  tail  (23  Pa.,  320).  The  word  "issue"  imports  a 
fee  tail  (62  Pa.,  35). 

Classes  of  Estates  in  Fee  Tail. — Estates  in  fee 
tail  are  either  (i)  general  or  special,  (2)  or  male  or 
female.  If  an  estate  is  limited  generally  to  the  heirs  of 
one's  body,  it  is  called  an  estate  tail  general.  If  it  be 
limited  to  particular  heirs,  as  to  the  heirs  of  one  begot- 
ten of  a  certain  named  wife,  it  is  an  estate  tail  special. 
Another  form  of  estate  tail  special  is  where  the  inheri- 
tance is  confined  to  either  the  males  or  females  as  a 
class. 

Incidents  of  an  Estate  in  Fee  Tail. — ^The 
tenant  in  tail  can  not  sell  or  transfer  the  estate.  In  all 
other  respects  an  estate  in  fee  tail  has  all  the  other  char- 
acteristics of  a  fee  simple  estate.  Indeed,  the  Supreme 
Court  of  Pennsylvania,  because  of  its  unimportance, 
has  refused  to  consider  the  question  as  to  whether  a 
limitation  was  a  fee  simple  or  fee  tail  (15  W.  N.  C, 
508). 

How  Barred. — While  estates  tail  exist  in  Pennsyl- 
vania, yet  their  presence  is  seen  more  in  the  theory  of 
the  law  than  in  the  practice  of  it.  There  are  two  causes 
for  this.  First,  Because  all  existing  estates  tail  may  be 
barred  either  by  fines  and  common  recoveries — ^fictions 
action, — or  by  deed  (Act  January  27,  1749-50,  i  Sm., 
203,  and  see  9  S.  &  R.,  361).  Secondly,  Because  all 
estates  tail  that  may  be  created  shall  be  taken  and  con- 
strued as  estates  in  fee  simple  (Act  April  27,  1855, 
P.  L.,  368).  This  act  does  not  apply  to  estates  tail 
created  before  its  passage  (37  Pa.,  488,  57  Pa.,  387). 
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Estates  for  Life. 

Definitions  and  Kinds  of  Estates  for  Life. — 
An  estate  for  life  is  an  interest  in  land,  the  duration  of 
which  is  for  an  uncertain  period  which  may  continue 
during  the  life  or  lives  of  certain  persons  in  being  and 
not  beyond  the  period  of  a  life  (Washburn,  Real  Prop., 
Vol.  I,  page  102).  The  life  that  limits  the  estate  may 
be  that  of  the  tenant,  the  life  of  another,  or  the  joint 
lives  of  the  tenant  and  others.  Where  the  measure  of 
duration  is  the  tenant's  own  life,  it  is  called  an  "estate 
for  the  tenant's  own  life."  Where  the  estate  is  one 
during  the  life  of  another,  it  is  called  an  estate  per 
outer  vie,  as  a  grant  to  A  and  his  heirs  during  the  life 
time  of  B.  He  whose  life  is  the  measure  of  its  dura- 
tion is  called  cestui  que  vie.  Since  an  estate  for  one's 
life  is  the  highest  life  estate,  the  life  of  the  tenant 
rather  than  that  of  the  grantor  will  be  taken  as  the 
measure  of  duration  in  construing  all  doubtful  grants 
for  life.  Hence,  when  an  estate  is  granted  to  a  person 
without  any  words  of  inheritance,  he  takes  an  estate 
for  his  own  life.  (See  20  W.  N.  C,  522,  where  an 
absolute  gift  of  personal  property  was  presumed.) 
Estates  for  the  life  of  another  may  be  disposed  of  by 
will.  For  the  purposes  of  descent,  they  are  distributed 
in  like  manner  as  leases  for  terms  of  years,  and  go  to 
the  personal  representatives  rather  than  to  the  heirs 
(Act  February  24,  1834,  P.  L.,  59). 

Creation  of  an  Estate  for  Life. — No  express 
technical  words  are  necessary  to  create  an  estate  for 
life.  Such  an  estate  may  arise  in  three  diflferent  ways, 
(a)  It  may  arise  by  act  of  law  or  (b)  by  implication, 
or  (c)  it  may  be  created  by  act  of  parties.  The  life 
estates  that  arise  by  act  of  law  are  called  the  legal  life 
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estates.  They  arise  out  of  the  relation  of  husband  and 
wife,  and  will  be  considered  in  a  subsequent  section  of 
this  book. 

An  estate  may  arise  by  implication  where  A  con- 
veys land  to  B  without  specifying  the  term  of  duration, 
and  without  words  of  limitation.  So,  also,  where  A 
devises  lands  to  his  heirs  after  the  death  of  B,  B  would 
take  an  estate  for  life. 

The  life  estates  that  are  most  usually  met  with  in 
practice  are  those  that  arise  from  the  act  of  the  parties. 
These  are  called  conventional  life  estates,  and  may  be 
for  one's  own  life  or  for  the  life  of  another. 

Characteristics  of  Conventional  Life 
Estates. — Sale  or  Transfer. — ^The  tenant  of  an  estate 
for  one's  own  life  or  for  the  life  of  another  may  con- 
vey his  estate  as  freely  as  the  tenant  in  fee,  unless  there 
is  a  condition  in  the  deed  or  will  in  restraint  of  sale  or 
transfer. 

He  may  carve  up  his  estate  into  any  number  of 
smaller  estates.  If  he  attempts  to  convey  a  greater 
estate  than  he  possesses,  the  deed  will  only  pass  what 
interest  he  has  (107  Pa.,  408). 

Interest  on  Incumbrances. — ^The  life  tenant  is  bound 
to  pay  all  the  accruing  interest  on  existing  incum- 
brances upon  the  estate  (3  Phila.,  140,  and  20  W.  N.  C, 
87),  but  the  principal  debt  must  be  paid  by  him  to 
whom  the  estate  will  revert  in  case  of  death  ( i  Ves.,  Jr., 
234,  and  see  88  Pa.,  178,  and  80  Pa.,  391 ).  If  the  ten- 
ant pay  the  whole  debt,  such  payment  will  be  appor- 
tioned between  them,  and  the  tenant  becomes  a  creditor 
of  the  reversioner  for  the  share  of  the  latter  (Kent's 
Com.,  Vol.  IV,  74).  The  interest  and  taxes  must  be 
paid  though  they  consume  the  profits  (24  Pa.,  200). 
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Repairs  and  Improvements. — ^A  tenant  for  life  is 
bound  to  keep  the  premises  in  repair,  but  is  tmder 
no  legal  obligation  to  make  improvements.  If  the 
owner  of  the  reversion  consent  to  improvements  for  the 
mutual  benefit  of  the  joint  estate,  and  the  property  be 
afterward  sold  to  promote  the  interests  of  both,  equity 
would  perhaps  allow  the  life  tenant  a  reasonable  com- 
pensation for  the  value  of  the  improvements  (127  Pa., 

360). 

Taxes  and  Rent. — ^The  tenant  for  life  must  pay 
all  the  taxes  of  every  kind  which  may  be  assessed  upon 
the  land.  If  the  tenant  neglect  to  repair  or  if  he  fail  to 
pay  the  taxes,  a  receiver  may  be  appointed  by  order  of 
court  to  take  charge  of  the  estate,  make  the  repairs  or 
paythetaxesoutof  the  accruing  rents  and  profits  (Act 
1887,  P.  L.,  188,  and  14  Pa.,  47).  Where  rent  is  due 
at  the  death  of  the  tenant  for  life,  it  is  apportioned 
between  the  reversioner  and  the  representatives  of  the 
life  tenant.  The  share  of  each  is  determined  accord- 
ing to  the  time  of  enjo)mient  of  the  lease  before  and 
after  the  tenant's  death  (Act  February  24,  1834,  P.  L., 

57)- 

Estovers  and  Emblements. — Every  tenant  for  life, 
unless  restrained  by  agreement,  is  entitled  reason- 
able estovers,  and  what  is  reasonable  the  circumstances 
of  each  case  must  determine.  A  tenant  for  life  is  also 
entitled  to  those  emblements  which  he  himself  has 
planted.  After  his  death,  the  executor  or  administra- 
tor IS  entitled  to  the  emblements,  provided  the  life 
estate  is  determined  (a)  by  the  act  of  God — ^as  the 
death  of  the  cestui  que  vie — or  (b)  by  the  act  of  law — 
as  divorce  a  vinculo  matrimonii.  If  the  life  estate  is 
terminated  by  act  of  the  tenant,  neither  the  tenant  nor 

57 
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his  personal  representatives  have  a  right  to  the  emble- 
ments. Thus,  a  tenant  during  widowhood  relinquishes 
all  right  to  emblements  upon  a  second  marriage. 

ESTATES  ARISING  OUT  OP  THE  MARITAL  RELATION. 

At  common  law  there  are  three  estates  which  by 
operation  of  law  arise  out  of  the  relation  of  husband 
and  wife.  They  are  (a)  Estate  of  Husband  During 
Coverture,  (b)  Curtesy,  and  (c)  Dower. 

Estate  of  Husband  During  Coverture. — • 
According  to  common  law,  the  legal  personality  of  the 
wife  was  merged  in  that  of  the  husband.  During  cov- 
erture she  could  not  hold  or  be  possessed  of  property, 
either  real  or  personal,  independent  of  her  husband. 
He  was  entitled  to  the  rents  and  profits  which  accrued 
during  coverture  (Bla.  Com.,  Vol.  I,  442).  At 
present,  there  is  practically  no  such  estate  in  Pennsyl- 
vania. Every  species  of  property,  whether  consisting 
of  real,  personal,  or  mixed  which  may  be  owned  by 
any  single  woman,  continues  to  be  the  property  of  such 
woman,  as  fully  after  her  marriage  as  before  it  (Act 
April  II,  1848,  P.  L.,  537).  Women  may  also  acquire 
property,  but  to  convey  it  away  the  husband  must  join 
in  the  deed  of  conveyance  (Act  June  8,  1893,  P.  L., 
344). 

Estate  by  Curtesy. 

Definition  of  an  Estate  by  Curtesy. — ^An 
estate  by  curtesy  is  that  interest  provided  for  by  law 
which  a  husband  has  in  the  lands  and  tenements  of 
which  his  wife  died  seized.  The  Act  of  April  11,  1848 
(P.  L.,  537)  defines  what  this  interest  is.  If  there  are 
no  children,  nor  the  descendants  of  such  living,  the 
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husband  is  er^itled  to  the  income  from  all  of  the  real 
estate  for  the  term  of  his  life  and  to  all  the  personal 
estate  absolutely.  But  if  there  are  child  or  children 
living,  the  husband  is  entitled  to  the  income  from  all  the 
real  estate  for  the  term  of  his  life  and  the  personal 
estate  is  divided  among  the  husband  and  the  child  or 
children  share  and  share  alike.  Any  child  or  children 
being  dead  and  leaving  issue  take  among  them  the 
deceased  parent's  share.    (Page  966.) 

Requisites  of  an  Estate  by  Curtesy. — ^The 
requisites  of  an  estate  by  curtesy  are  (a)  lawful  mar- 
riaS^>  (l>)  seisin  of  wife  during  coverture,  (c)  and 
death  of  wife.  In  Pennsylvania,  the  birth  of  issue  is 
not  essential  to  an  estate  by  the  curtesy  (Act  April  8, 
1833,  P.  L.,  315). 

Lawful  Marriage  and  Death. — The  marriage 
must  be  lawful  (subject  of  Domestic  Relations).  If 
it  be  void,  curtesy  will  not  attach ;  but  if  it  be  only 
voidable,  curtesy  will  attach,  tmless  the  marriage  be 
actually  declared  void  during  the  life  of  the  wife  (Act 
of  March  13,  1815,  6  Sm.,  286,  and  44  Pa.,  309). 

It  is  only  by  the  death  of  the  wife  that  an  estate  by 
curtesy  vests  in  the  husband.  Imprisoimient  for  life 
will  not  at  common  law  give  the  husband  an  estate  by 
curtesy  (2  Crabbe,  85). 

Seisin  of  Wife. — ^The  intestate  act  of  April  8, 
1833  (P-  L.,  315),  does  not  dispense  with  the  common 
law  requirement  of  seisin  in  the  wife  (44  Pitts.,  L.  J., 
289).  By  seisin  is  meant  the  completion  of  the  inves- 
titure by  which  the  tenant  of  the  freehold  is  admitted 
into  the  tenure  (29  Pa.,  76).  In  general,  in  order  that 
curtesy  may  attach,  the  estate  of  the  wife  must  vest 
during  coverture.     Thus,  a  husband  has  no  curtesy  in 
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a  reversion  or  remainder  which  does  not  vest  during 
the  lifetime  of  the  wife  (23  Pa.,  305).  The  seisin 
must  not  be  an  actual  seisin.  The  right  to  immediate 
corporal  seisin  is  sufficient  (2  S.  &  R.,  554,  29  Pa.,  76) 
where  there  is  no  adverse  possession  (8  S.  &  R.,  175). 

Estates  to  Which  Curtesy  will  Attach. — 
But  this  does  not  mean  that  curtesy  will  not  attach  to 
determinable  fees  or  to  equitable  estates.  As  a  general 
rule,  curtesy  will  not  attach  to  a  fee  upon  a  condi- 
tion, as  an  estate  to  X,  if  A  pay  B  one  dollar,  unless 
the  condition  happen  during  coverture.  Nor  will 
curtesy  attach  to  an  estate  upon  limitation,  as  an 
estate  to  A  until  an  oak  tree  falls,  after  the  contin- 
gency happen.  But  curtesy  will  attach  to  a  fee  deter- 
minable upon  the  happening  of  some  future  event  with 
the  limitation  over  by  way  of  executory  devise.  For 
example,  A  devises  his  lands  to  his  daughters  B  and 
C  and  his  wife  D.  D  devised  to  the  daughters  B  and  C 
"and  to  their  heirs  and  assigns ;  but  should  either  of  my 
two  daughters  die  without  leaving  lawful  issue  living 
at  the  time  of  her  death,  then  the  estate  of  such  daugh- 
ter, so  dying  without  issue,  shall  vest  in  the  surviving 
daughter  and  her  heirs  forever."  B  died  without  issue, 
and  it  was  held  that  the  husband  of  B  had  curtesy  in 
estates  devised  to  B  by  her  parents   (9  Pa.,  191). 

Curtesy  also  attaches  to  those  equitable  estates  con- 
veyed or  devised  in  trust  for  the  sole  and  separate  use 
of  the  wife  (31  Pa.,  154, 82  Pa.,  100,  120  Pa.,  197,  and 
131  Pa.,  256),  unless  there  is  something  in  the  instru- 
ment that  clearly  shows  an  intention  to  exclude  the 
husband's  rights  (4  W.  &  S.,  95,  13  Pa.,  267,  14  Pa., 
361,  and  141  Pa.,  359).  But  curtesy  does  not  attach 
to  an  estate  in  joint  tenancy. 
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Rights  of  Husband. — Where  the  wife  dies  intes- 
tate, the  husband  is  the  first  entitled  to  letters  of  admin- 
istration (Act  April  II,  1848,  P.  L.,  537).  If  the 
wife  makes  a  will,  the  husband  has  the  privilege  to  elect 
to  take  imder  it  or  the  intestate  laws  of  the  state  (Act 
May  4,  185s,  P.  L.,  430).  At  common  law,  if  the 
husband  was  an  alien,  he  had  no  title  to  his  wife's  lands 
as  tenant  by  the  curtesy  (4  W.  &  S.,  145).  But  the 
Acts  of  Feb.  23,  1791  (3  Sm.,  4)  and  of  Apr.  16,  1844 
(P.  L.  274)  give  the  right  to  aliens  to  take,  hold  and 
dispose  of  lands  by  devise  or  descent  (28  Pa.,  73). 

Liability  for  Debts. — ^The  husband  during  the 
life  of  the  wife  has  no  present  interest  in  her  real  estate, 
hence  it  is  that  the  estate  by  curtesy  is  exempt  from  levy 
during  the  life  of  the  wife  (Act  April  22,  1850,  P.  L., 
553),  and  that  a  judgment  obtained  against  a  husband, 
before  or  during  marriage,  can  not  be  enforced  against 
the  interest  of  the  husband  in  his  wife's  real  estate  as 
tenant  by  curtesy  (Act  April  i,  1863,  P.  L.,  212). 
But  this  does  not  mean  that  the  estate  is  not  liable  for 
debts  contracted  by  the  husband  after  the  death  of  the 
wife.  The  estate  of  the  wife  is  liable  for  all  debts  con- 
tracted by  her  during  life.  Thus,  a  mortgage  given  by 
a  husband  and  wife  will  take  precedence  to  a  husband's 
curtesy  or  to  a  wife's  dower  (12  S.  &  R.,  18). 

How  Curtesy  May  be  Barred  or  Forfeited. — 
The  right  to  curtesy  is  forfeited  by  (a)  decree  of 
absolute  divorce,  i.  e.,  from  the  bonds  of  matrimony. 
But  the  rights  of  the  parties  are  not  interfered  with 
where  the  bond  of  matrimony  is  not  dissolved  and  a 
partial  divorce,  from  bed  and  board,  is  only  decreed 
(Act  March  13,  1815,  6  Sm.,  286,  40  Pa.,  151,  and 
6W.&S.,88). 
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(b)  A  husband  who  neglects  to  provide  for  his  wife 
or  wilfully  and  maliciously  deserts  her  for  the  period 
of  one  year  or  upwards  forfeits  all  rights  in  his  wife's 
estate  (Act  May  4,  1855,  P.  L.,  430).  But  hedoesnot 
forfeit  his  curtesy  by  an  amicable  separation  or  one  ren- 
dered necessary  by  circumstances  (17  Atlant,  618). 
However,  all  desertions  are  presumed  to  have  been  wil- 
ful and  malicious,  and  the  burden  is  upon  the  husband 
to  show  that  he  had  lawful  cause  for  it  (117  Pa.,  169). 
In  general,  any  averment  which  under  the  law 
would  entitle  the  husband  to  a  divorce,  as  adultery,  will 
justify  the  desertion  and  toll  the  statute  (132  Pa.,. 
242). 

Dower. 

Definition  and  Nature  of  Dower. — An  estate 
of  dower  is  that  interest,  provided  for  by  the  law,  which 
a  wife  has  in  the  lands  and  tenements  of  which  her 
husband  died  seised.  The  estate  vests  in  the  widow  at 
the  instant  of  her  husband's  death  (95  Pa.,  312).  This 
right  of  dower  is  an  estate  in  the  land  (66  Pa.,  272). 
It  is  not  an  annuity  in  the  nature  of  a  rent  charge  and 
is  not  a  lien  within  the  meaning  of  the  Act  of  April  6, 
1830  (P.  L.,  293),  (35  Pa.,  189,  40  Pa.,  177,  and 
61  Pa.,  389).  The  Act  of  April  8,  1833  (P-  L.,  316, 
and  page  966),  defines  what  this  interest  for  her  sup- 
port and  the  nurture  of  her  children  is.  If  there  are 
children  or  issue,  the  widow  is  entitled  to  one-third 
part  of  the  real  estate  for  the  term  of  her  life,  and  to 
one-third  part  of  the  personal  estate  absolutely.  But 
if  there  are  no  children  or  issue  living,  she  is  entitled  to 
one-half  part  of  the  real  estate,  including  the  mansion 
house  and  buildings  appurtenant  thereto,  for  the  term 
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of  her  life,  and  to  one-half  part  of  the  personal  estate 
absolutely.  If  there  are  no  heirs  or  kindred  of  any 
nature,  the  widow  takes  the  whole  estate.  Moreover, 
in  addition  to  the  dower,  the  widow  or  children  may 
retain  either  real  or  personal  property  to  the  value  of 
three  hundred  dollars  (Act  April  14,  185 1,  P.  L.,  613). 

It  will  be  observed  that  the  above  statutory  pro- 
visions for  the  benefit  of  widows  are  in  lieu  of  common 
law  dower.  That  is  to  say  a  wife  has  the  right  of 
dower  until  her  husband's  death,  when  she  has  the 
benefit  of  the  statutory  provision.  There  is,  however, 
one  case  in  which  a  common  law  dower  exists  in  Penn- 
sylvania. When  a  husband  in  his  lifetime  conveyed 
lands  in  which  his  wife's  dower  had  attached,  without 
her  joining  in  the  deed  as  required  by  law  to  bar  dower, 
the  widow  has  her  dower  in  the  lands  so  conveyed 
(i  W.  &  S.,  160,  and  12  Pa.,  38). 

Requisites  of  Dower. — ^The  requisites  essential 
to  an  estate  of  dower  are  similar  to  those  of  an  estate 
by  curtesy.  The  general  rules  given  in  a  previous 
paragraph  relative  to  (a)  marriage  (40  Pa.,  156),  (b) 
seisin  (2  S.  &  R.,  555,  and  12  Pa.,  149  and  154),  and 
(c)  death  (10  S.  &  R.,  328),  are  applicable  in  the  case 
of  dower. 

Estates  to  which  Dower  will  Attach. — As 
in  curtesy,  dower  is  incident  to  both  legal  and  equitable 
estates  (2  S.  &  R.,  555,  29  Pa.,  76,  and  43  Pa.,  478). 
Thus,  dower  will  attach  to  an  estate  held  in  trust,  to 
an  equity  of  redemption  (12  S.  &  R.,  18),  and  to  an 
estate  the  l^;al  title  of  which  is  in  another  under  an 
agreement  to  reconvey  (29  Pa.  277).  Dower  will 
attach  to  only  such  lands  of  which  the  husband  had 
complete  title  at  the  time  of  his  death  (29  Pa.,  71, 
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34  Pa.,  286,  and  7  Watts,  141).  It  does  not  extend 
to  those  lands  which  he  has  sold  or  transferred  in  his 
lifetime  (12  Pa.,  42). 

The  general  outline  given  of  the  determinable  fees 
to  which  curtesy  will  attach  applies  in  the  case  of  dower. 
But  it  should  be  added  that  iA  the  case  of  a  tenant  in 
tail  without  issue,  the  widow  is  entitled  during  her 
life  to  one-half  of  the  real  estate  devised  in  tail  to  her 
husband  (23  Pa.,  9).  For  example,  an  estate  is 
devised  to  A  and  in  the  event  of  his  death  without  issue 
to  B.  Now  if  A  should  die  without  issue,  his  widow 
would  have  dower.  A  widow  is  entitled  to  dower  in  a 
vested  remainder  in  her 'husband  (79  Pa.,  235),  and 
she  may  convey  her  interest  though  she  be  not  entitled 
to  the  enjoyment  of  the  estate  until  the  death  of  a  life 
tenant  (160  Pa.,  433). 

A  wife  has  dower  in  an  estate  in  common,  i.  e., 
where  several  hold  the  same  lands  by  separate  and  dis- 
tinct titles  (2  Whart.,  188),  also  in  realty  pur- 
chased by  partners  and  held  for  partnership  purposes. 
But  a  wife's  dower  in  partnership  property  does  not 
vest  until  after  the  payment  of  the  partnership  debts 
and  the  settlement  of  the  partnership  accounts  (74  Pa., 

391). 

Rights  of  Widow. — ^The  widow  is  excluded  from 
the  enjoyment  of  the  land  itself  (S  S.  &  R.,  536).  She 
has  but  a  right  to  the  proportionate  profits  that  issue 
out  of  the  land.  But  the  dower  must  not,  necessarily, 
be  apportioned  among  all  the  parcels  of  which  the  real 
estate  consists.  It  may  be  charged  upon  one  or  more  of 
the  tracts  and  the  remaining  tracts  be  discharged,  if  in 
the  opinion  of  the  court  the  payment  of  the  principal 
and  interest  is  sufficiently  secured   (Act  January  7, 
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1867,  P.  L.,  1367).  Moreover,  the  properties  may  be 
sold  by  order  of  court  and  the  dower  be  secured  by  the 
widow's  share  of  the  purchase  money  remaining  in  the 
hands  of  the  purchaser  who  shall  pay  to  her  during  her 
life  the  interest  (Act  March  29,  1832,  P.  L.,  203). 

The  widow  has  the  right  to  elect  to  take  under  the 
will  of  the  husband  or  under  the  intestate  laws  (Act 
April  20,  1869,  P.  L.,  Tj).  Such  election  must  be 
made  within  one  year,  and  if  not  made  within  this 
time,  she  may  be  cited  to  do  so  (Act  March  29,  1832, 
P.  L.,  200).  It  has  been  held  that  the  estate  of 
dower  is  paramount  to  the  title  of  the  heirs  (43  Pa., 
474).  Hence,  if  a  widow  elect  not  to  take  under  a 
will,  and  if  the  estate  be  insufficient  to  pay  all  legacies, 
the  dower  will  be  apportioned  in  full  and  the  general 
legacies  will  abate  (92  Pa.,  95).  The  alien  wife  of  an, 
alien  has  dower  rights  (7  Kulp.,  390). 

Enforcement  of  Rights  of  Widow. — ^There  are  two 
methods  by  which  a  widow  may  get  her  estate  of  dower 
or  its  equivalent  into  possession.  First,  If  her  right  is 
to  dower  at  common  law,  she  must  bring  an  action  of 
dower  in  the  common  law  courts  (Troub.  and  Hal.'s 
Practice,  Sec.  1787),  or  file  a  bill  in  equity  (Act 
July  7,  1885,  P.  L.,  257).  She  can  not  bring  an  action 
of  ejectment  in  common  pleas  court  before  the  assign- 
ment of  dower  (7  Watts,  113),  or  file  a  petition  for 
partition  in  the  orphans'  court  (43  Pa.,  475,  and 
50  Pa.,  396).  The  common  law  action  of  dower  may 
also  be  maintained  when  the  husband  dies  out  of  pos- 
session and  the  land  is  in  the  control  of  one  claiming 
under  an  adverse  title  (13  S.  &  R.,  85,  and  2  Wh., 
188).  In  such  case  the  orphans*  court  has  no  jurisdic- 
tion (29  Pa.,  277). 
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Second,  The  widow's  remedy  is  by  suit  for  partir 
tion  in  all  cases  where  the  husband  died  seised,  and 
the  widow  takes  under  the  statutory  provisions  in  lieu 
of  common  law  dower  (3  Pa.,  60,  and  66  Pa.,  270). 
Thus,  a  suit  for  partition  should  be  instituted  by  the 
widow  when  the  husband  dies  intestate  or  when  she 
elects  to  take  against  his  will.  This  suit  for  partition 
may  be  begun  (a)  by  petition  in  the  orphans'  court  of 
the  proper  county  (3  S.  &  R.,  536),  or  (b)  by  bill  in 
equity  (i  W.  N.  C,  143,  and  84  Pa.,  457),  or  (c)  by 
bill  or  petition  in  the  common  pleas  court  of  the  proper 
county  (Act  April  21,  1846,  P.  L.,  426,  66  Pa.,  274). 

Liability  for  Debts. — As  in  curtesy,  dower 
attaches  only  to  that  estate  which  remains  after  pay- 
ment of  all  the  decedent's  debts  whether  of  record  or 
not  (46  Pa.,  146).  This  interest  of  the  widow  is  sub- 
ject to  seizure  and  sale  for  her  debts  (3  Pa.,  60).  In 
bankruptcy,  it  passes  to  the  widow's  assignee  and  is 
treated  as  any  other  asset  (95  Pa.,  312).  But  an 
assignment  by  the  husband  for  the  benefit  of  creditors, 
whether  executed  voluntarily  (15  Pa.,  113)  or  under 
the  bankruptcy  law  (13  Pa.,  526),  does  not  impair  the 
wife's  right  of  dower  (87  Pa.,  513). 

How  Dower  May  be  Barred  or  Forfeited. — 
The  widow's  right  of  dower  may  be  barred  or  forfeited 
in  Pennsylvania  by  (a)  sheriffs  sale,  (b)  waiver,  (c) 
lapse  of  time,  (d)  release,  (e)  divorce,  (f)  deed  of 
separation,  (g)  separation  and  adultery,  or  (h)  joint- 
ure or  marriage  settlement. 

By  Sale  of  Sheriff. — ^Dower  may  be  barred  by 
sheriffs  sale  under  (i)  a  mortgage,  (2)  or  an  order 
of  court,  (3)  or  by  sheriffs  sale  of  an  estate  tail,  (4) 
or  of  husband's  title  after  alienation. 
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On  a  sale  under  a  mortgage,  dower  will  not  attach 
to  the  land,  even  though  the  mortgage  be  executed  by 
the  husband  alone  (i  Yeates,  75),  and  though  the 
mortgage  be  created  by  the  husband  after  his  wilful 
desertion  of  his  wife  (96  Pa.,  296). 

Dower  will  also  be  barred  by  a  sale  of  land  for  the 
benefit  of  creditors,  under  order  of  court  by  virtue  of 
the  Act  of  February  17,  1876  (P.  L.,  4),  (i  Pa.,  C  C, 
579)  >  o*"  by  a  sale  under  a  will  for  the  payment  of 
debts  (8  Pa.,  126).  But  the  mere  voluntary  or  com- 
pulsory assignment  for  the  benefit  of  creditors  does  not 
bar  dower  (2  Yeates,  300,  15  Pa.,  113).  Nor  does  a 
sale  by  a  trustee  in  bankruptcy  bar  the  right  of  dower 
(87  Pa.,  513,  102  Pa.,  7,  and  subject  of  Bankruptcy). 

Sheriff's  sale  of  an  estate  tail  will  also  bar  the 
dower  of  the  tenant's  widow,  though  it  will  not  pass 
the  title  of  the  heirs  (4  Clark,  157). 

The  sale  of  a  husband's  title  under  a  judgment 
against  him,  even  though  he  had  previously  aliened, 
will  bar  the  widow's  right  of  dower  (43  Pa.,  146,  and 
id.,  231).  For  example,  A  agrees  to  convey  land 
to  B,  who  agrees  to  convey  to  C.  The  title  of  A  is  sub- 
sequently sold  by  the  sheriff  on  a  judgment  obtained 
against  his  administrators  and  is  bought  by  C.  In  such 
case  the  wife  of  A  would  not  have  the  right  of  dower. 

As  a  general  rule,  when  land  is  sold  for  the  express 
purpose  of  defeating  the  wife's  right  of  dower,  it  is  a 
fraud  upon  her  and  her  dower  is  not  barred  (6  S.  & 
R.,  531,  and  87  Pa.,  521). 

By  Waiver. — A  waiver  of  dower  may  be  inferred 
from  the  widow's  conduct.  But  such  conduct  must 
show  a  clear  intention  to  waive  her  rights  (4  Dall., 
300).     Thus,  a  waiver  of  dower  may  be  inferred  from 
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an  acceptance  of  a  legacy  (17  S.  &  R.,  16),  or  by  an 
acceptance  of  a  legacy  and  great  lapse  of  time  (43  Pa., 
474,  and  yj  Pa.,  160).  Mere  vague  declarations,  as 
that  "she  wanted  nothing,"  and  "there  would  be  no 
law  suit,"  will  not  bar  her  claim  (116  Pa.,  534,  and 
95  Pa.,  312). 

By  Lapse  of  Time. — ^The  widow  must  make  her 
claim  for  dower  before  the  lapse  of  twenty-one  years 
or  be  forever  barred  (2  P.  &  W.,  310). 

By  Release. — ^The  wife  has  always  the  power  to 
bar  her  right  of  dower  by  instnunent  in  writing.  The 
general  practice  is  for  her  to  renounce  dower  in  the 
same  deed  in  which  her  husband  conveys  the  land. 
When  this  is  done,  her  estate  can  only  be  conveyed 
according  to  the  Act  of  February  24,  1770  (i  Sm., 
370,  and  19  Pa.,  361).  But  see  Act  May  2,  1901 ;  2 
Binn.,  341,  and  5  S.  &  R.,  289,  that  improper  acknowl- 
edgment does  not  bar  dower. 

The  necessity  of  a  wife's  separate  acknowledgment 
has  been  removed  by  the  Act  of  April  4,  1901,  which 
provides  that  the  acknowledgment  of  a  married  woman 
may  be  made  in  the  same  manner  and  form  as  if  she 
were  femme-sole. 

However,  a  wife  may  release  her  right  of  dower  by 
any  instrument  which  shows  a  clear  intention  to  relin- 
quish her  right.  But  the  husband  should  join  in  such 
instrument  or  the  release  is  void  (118  Pa.,  64,  16  Pa., 
487,  and  19  Pa.,  361).  The  release  need  not  be  in 
technical  form.  It  is  sufficient  if  it  is  in  substance  a 
release.  Words  of  inheritance  are  not  necessary,  nor  if 
the  release  is  under  seal  does  it  require  a  consideration 
to  support  it  (23  Pa.,  447).  But  a  release  executed 
by  a  widow  in  ignorance  of  her  l^^l  right    is   not 
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binding  on  her  (2  W.  N.  C,  682).  An  agreement  to 
accept  a  sum  of  money  in  lieu  of  her  dower  rights  will 
be  equivalent  to  a  release  even  though  the  only  written 
evidence  of  such  agreement  be  the  widow's  receipt  for 
the  money  (8  Pa.,  199). 

By  Divorce. — A  widow  to  support  her  right  of 
dower  must  be  the  legal  wife  of  the  husband  at  his 
decease.  Therefore,  a  decree  of  absolute  divorce,  as 
vinculo  matrimonii,  unreversed  and  unappealed  from, 
for  his  as  well  as  her  fault  and  from  whatever  cause, 
will  extinguish  the  right  to  dower  (40  Pa.,  151 ).  But 
this  rule  will  not  apply  in  the  case  of  a  divorce  obtained 
by  the  husband  in  another  state,  the  courts  of  which 
had  no  jurisdiction  over  the  wife  (55  Pa.,  375).  A 
divorce  from  bed  and  board — a  mensa  et  thoro— dots 
not  impair  the  wife's  right  of  dower  (6  W.  &  S.,  88). 

By  Deed  of  Separation. — ^A  contract  of  separa- 
tion will  bar  a  widow's  dower,  if,  for  a  valuable  con- 
sideration, both  husband  and  wife  relinquish  whatever 
marital  rights  either  might  have  in  the  estate  of  the 
other  (107  Pa.,  18).  It  has  been  held  that  this  rule 
obtains  even  in  spite  of  occasional  visits  to  the  wife 
and  of  co-habitation  between  them  in  a  single  instance 
(54  Pa.,  1 10).  But  the  deed  must  be  joined  in  by  the 
husband  (69  Pa.,  194,  and  80  Pa.,  298).  The  mere 
agreement  to  live  separate  will  not  bar  dower.  There 
must  be  a  contract  to  relinquish  it  (34  Pa.,  84). 

By  Separation  and  Adultery. — Separation 
alone  and  without  a  deed  of  separation  will  not  bar 
dower  (126  Pa.,  341).  Nor  will  adultery  alone  pre- 
vent the  widow's  claim  of  her  dower  rights.  But 
adultery  committed  by  a  wife  while  living  apart  from 
the  husband,  after  having  deserted  him,  will  bar  the 
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Wife's  dower  (62  Pa.,  308).  But  if  the  husband  desert 
his  wife,  her  subsequent  adultery  will  not  bar  her 
dower  (62  Pa.,  308,  and  20  W.  N.  C,  79). 

By  Jointure  or  Marriage  Settlement. — At  com- 
mon law  that  estate  which  was  set  apart  before 
marriage  in  lieu  of  dower  for  the  use  of  the  wife  after 
the  death  of  the  husband  was  called  a  "jointure." 
These  circumstances  must  concur  to  make  a  good  joint- 
ure:  (a)  It  must  take  effect  immediately  on  the  hus- 
band's death,  (b)  It  must  be  limited  to  the  wife's  own 
use,  and  for  her  life  or  for  some  greater  estate,  (c) 
It  must  be  made  before  marriage  and  in  lieu  of  the 
wife's  whole  dower. 

Jointures  are  seldom  met  with  in  actual  practice. 
They  have  given  way  to  the  modern  marriage  settle- 
ments, or  antenuptial  contracts.  These  contracts 
must  be  made  in  the  contemplation  of  marriage,  and 
require  the  utmost  good  faith  to  support  them.  Any 
designed  and  material  concealment  will  avoid  such  con- 
tract at  the  will  of  the  party  injured  (57  Pa.,  121, 
92  Pa.,  248,  and  id.,  265).  It  has  been  held  that  if 
a  woman  be  told  that  the  husband  has  "large  property," 
the  antenuptial  agreement  entered  into  in  good  faith  is 
valid,  even  though  the  amount  of  the  property  owned 
by  him  was  not  disclosed,  and  even  though  the  amount 
of  property  was  considerable  and  the  consideration 
money  to  the  woman  be  but  "one  dollar,  ♦^  ♦  ♦  1 
comfortable  support  during  life,  and  at  her  death  a 
decent  Christian  burial"  ( loi  Pa.,  535,  and  124  Pa., 

42s). 

No  consideration  other  than  the  marriage  is  neces- 
sary to  support  an  antenuptial  contract  (121  Pa.,  302). 
But  a  post-nuptial  settlement  requires  a  definite  and 
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valuable  consideration,  and  if  it  be  without  such  con- 
sideration or  much  to  the  disadvantage  of  the  wife,  it 
will  be  set  aside  upon  slight  evidence  of  fraud,  coer- 
cion, or  concealment  on  the  part  of  the  husband 
(80  Pa.,  298). 

Lease-Hold  Estates. 

There  are  four  leasehold  estates:  I.  Estates  for 
years,  II.  Estates  at  will.  III.  Estates  from  year  to 
year,  and  IV.  Tenancies  at  sufferance. 

Estate  for  Years. 

Definition  of  an  Estate  for  Years. — An  estate 
for  years  is  an  interest  in  land  granted  for  a  definite 
fixed  time  on  certain  agreed  conditions.  The  term 
"years"  is  merely  descriptive,  as  it  may  be  for  a  shorter 
period,  as  a  certain  number  of  months  or  weeks.  The 
interest  is  founded  on  a  contract  called  a  "lease."  All 
leases  for  a  term  exceeding  three  years  must  be  in  writ- 
ing and  signed  by  the  lessor  and  lessee.  Otherwise 
they  only  pass  an  estate  at  will  (Act  March  21^  1772, 
I  Sm.,  389). 

The  lease  may  be  a  present  lease  and  vest  pres- 
ent possession,  or  a  future  one  and  vest  possession 
at  some  future  time.  The  presumption  is  alwa)rs  in 
favor  of  its  being  a  present  lease  instead  of  a  contract 
for  a  future  one.  The  distinction  between  a  present 
and  future  lease  is  important,  because  the  parties  to  a 
present  lease  will  be  bound  by  its  implied  as  well  as  its 
express  provisions,  while  a  contract  for  a  future  lease 
may  be  altered  or  amended  to  effectuate  the  intention 
of  the  parties. 

The  tenant  of  an  estate  for  years  can  not  dispute 
his  landlord's  title,  without  forfeiting  his  own  tenancy 
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(8  Watts,  54).  If,  therefore,  he  acquires  a  better 
title  than  his  landlord,  he  must  give  up  possession 
before  he  can  assert  it  (58  Pa.,  137,  and  62  Pa.,  177). 

Words  Necessary  to  Create  an  Estate  for 
Years. — No  special  words  are  necessary  for  the  crea- 
tion of  an  estate  for  years.  Any  form  of  expression 
indicating  an  intention  to  transfer  the  possession  for 
a  certain  definite  time  is  sufficient  (8  Pa.,  272). 

Nature  of  an  Estate  for  Years. — ^Until  entry 
into  possession  the  tenant  has  only  an  "interest  in  the 
term"  (112  Pa.,  442).  But  after  he  has  actually 
entered  and  thereby  accepted  the  grant,  the  estate  is 
vested  in  him  (3  P.  &  W.,  392).  The  terms  of  the 
lease  regulate  the  tenant's  rights.  Where  the  lease  is 
silent,  the  tenant  is  entitled  to  all  the  rights  of  a  free- 
holder in  possession.  The  estate  may  be  taken  on 
execution  against  the  lessee.  The  characteristics  of 
this  estate  are  given  fully  in  a  previous  section  on  the 
"Landlord  and  Tenant." 

Estate  at  WiU. 

Definition  and  Nature  of  an  Estate  at 
Will. — ^An  estate  at  will  is  that  interest  in  land  which 
is  determinable  at  the  will  of  either  party.  It  arises 
only  on  actual  possession  being  taken  by  the  tenant. 
The  interest  of  the  tenant  can  not  be  conveyed  by  him. 
The  chief  characteristic  of  an  estate  at  will  is  the  uncer- 
tainty of  its  duration.  The  tenant  is  entitled  to 
estovers  and  also  to  emblements  when  the  tenancy  is 
terminated  by  the  landlord  (29  Pa.,  66).  He  is  liable 
for  waste.  The  courts  of  Pennsylvania  consider  a  ten- 
ancy at  will  as  an  estate  from  year  to  year  (81 J4  Pa., 
310). 
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Creation  of  an  Estate  at  Will. — ^A  tenancy  at 
will  may  arise  in  three  different  ways.  First,  Where 
land  is  leased  for  an  indefinite  period  and  no  rent  is 
reserved  (8i^  Pa.,  310).  Second,  Where  there  is 
rent  reserved,  but  by  express  agreement,  the  tenancy  is 
to  have  the  characteristics  of  a  tenancy  at  will.  Third, 
Where  the  law  implies  a  tenancy  at  will,  as  where  one 
is  permitted  to  enter  into  possession  under  a  contract 
for  the  purchase  of  the  land,  or  for  a  future  lease  of  the 
same,  or  under  a  void  lease  (112  Pa.,  518),  or  where 
lands  under  lease  are  sold  by  the  sheriff  and  the  pur- 
chaser disaffirms  the  lease  (29  Pa.,  66,  and  see  Acts 
June  16,  1836,  P.  L.,  767,  and  May  24,  1878,  P.  L., 
134),  or  where  a  lessee  holds  over  ( i  W.  &  S.,  90,  164 
Pa.,  627). 

Termination  of  an  Estate  at  Will. — ^The 
estate  may  be  determined  by  (a)  any  act  of  either  party 
which  indicates  an  intention  to  put  an  end  to  the  ten- 
ancy, or  by  (b)  any  act  which  is  inconsistent  with  the 
continuance  of  the  relation  of  landlord  and  tenant 
(17  Mass.,  281).  (c)  The  death  of  either  party  will 
determine  the  estate,  as  also  (d)  will  any  assignment 
or  conveyance  of  the  reversion  (4  W.  &  S.,  535). 
Three  months'  notice  to  quit  is  required  to  determine 
an  estate  at  will,  if  possession  is  sought  by  the  landlord 
(Act  December  1 1, 1863,  P.  L.  1125,  and  75  Pa.,  389). 

Estate  from  Year  to  Year. 

Definition  and  Nature  of  an  Estate  from 
Year  to  Year. — ^An  estate  from  year  to  year  is  that 
interest  in  land,  the  duration  of  which  is  measured  by 
an  uncertain  number  of  fixed  periods  of  time.  Thus, 
when  a  tenant  under  a  lease  for  a  fixed  and  cer- 
tain term,  holds  over  after  the  expiration  of  his  term, 
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he  may  be  considered  as  a  tenant  from  year  to  year 
under  the  stipulations  contained  in  the  original  lease 
(116  Pa.,  85).  These  fixed  periods  of  time  are  regu- 
lated by  the  manner  of  paying  the  rent,  as  by  the 
month,  quarter,  or  year  (3  Watts,  129).  The  tests,  at 
common  law,  which  distinguish  a  tenancy  from  year  to 
year  from  one  at  will  are  (a)  the  manner  of  reserving 
the  rent,  and  (b)  the  necessity  of  giving  notice  in  order 
to  determine  the  tenancy.  The  tendency  of  the  courts 
is  to  construe  all  general  or  doubtful  tenancies  into 
estates  from  year  to  year  (112  Pa.,  272),  and  all 
estates  at  will  as  from  year  to  year  (81^  Pa.,  310). 

Creation  of  an  Estate  from  Year  to  Year. — 
An  estate  from  year  to  year  may  then  arise  in  five  dif- 
ferent ways.  First,  Where  no  certain  term  is  named 
and  a  periodical  rent  is  reserved.  Second,  Where  a 
tenant  holds  over  by  consent  and  pays  rent  after  the 
termination  of  the  lease.  Third,  Where  a  tenant  enters 
under  a  void  lease  and  pays  rent.  Fourth,  Where  a 
tenant  enters  and  pays  rent  under  an  agreement  for  a 
lease  which  is  never  executed.  Fifth,  Where  there  is 
an  express  agreement  that  such  an  estate  shall  be  cre- 
ated. 

Characteristics  of  an  Estate  from  Year  to 
Year. — The  tenancy  can  be  terminated  only  on  the 
expiration  of  the  time  for  which  the  tenant  lawfully 
holds.  The  right  to  notice  is  mutual  and  the  rules  as  to 
notice  must  be  carefully  observed.  But  notice  may  be 
waived  by  the  subsequent  payment  and  receipt  of  rent. 
The  tenant  may  assign  his  estate  and  sue  trespassers 
(25  Pa.,  137).  The  death  of  either  party  does  not 
necessarily  end  the  tenancy.  (See  subject  Landlord 
and  Tenant.) 
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Estate  by  Sufferance. 

Definition  and  Nature  of  an  Estate  by  Suf- 
ferance.— An  estate  by  sufferance  arises  where  one 
comes  into  lawful  possession  of  lands  and  holds  it 
afterwards  without  any  title  at  all.  It  differs  from  an 
estate  at  will  and  from  year  to  year,  in  that  in  these 
estates  the  tenant  holds  over  by  agreement  or  permis- 
sion of  the  landlord,  while  in  a  tenancy  by  sufferance 
the  tenant  holds  over  wrongfully.  It  is  the  lowest 
estate  known  to  the  law,  and  can  not  be  enlarged  or 
conveyed. 

Creation  of  an  Estate  by  Sufferance. — ^This 
estate  is  created  not  by  contract,  but  solely  by  implica- 
tion of  law.  It  most  commonly  arises  after  the  deter- 
mination of  an  estate  for  years,  but  may  arise  upon  the 
expiration  of  almost  any  estate  in  the  land. 

Characteristics  of  an  Estate  by  Suffer- 
ance.— ^The  tenant  can  not  deny  his  landlord's  title, 
norholdadverselytohim.  While  the  tenant  is  not  liable 
for  rent  as  rent,  yet  he  must  pay  a  reasonable  price  for 
the  occupation  and  use  of  the  premises  (64  Pa.,  58). 
The  tenant  has  no  assignable  interest  in  the  land,  and 
his  estate  may  be  terminated  by  a  reasonable  notice  to 
quit.  After  the  expiration  of  the  notice  the  landlord 
may  enter  and  eject  the  tenant.  Nor  can  the  tenant 
bring  a  civil  action  if  he  suffer  personal  injuries  from 
forcible  ejectment,  unless  the  force  used  be  greater 
than  was  necessary  to  effect  his  expulsion  (17  Pa., 
467,  and  subject  Landlord  and  Tenant).  This  is 
because  the  tenant's  refusal  to  accede  to  the  landlord's 
demand  for  possession  makes  him  a  trespasser.  But 
the  tenant  at  sufferance  is  not  a  trespasser  until  he 
refuses  to  deliver  possession  to  the  landlord. 
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II.— NUMBER  OP  OWNERS  OP  ESTATES  IN 
REAL  PROPERTY. 

From  the  standpoint  of  number  of  owners,  estates 
in  real  property  may  be  either  in  (a)  severalty  or  (b) 
joint  estates.  An  estate  in  severalty  is  an  interest  in 
land  which  is  enjoyed  by  one  to  the  exclusion  of  the 
world.  Joint  estates  are  those  the  title  to  which  is 
vested  in  two  or  more  persons.  There  are  five  differ- 
ent classes  of  joint  estates — (i)  Joint  Tenancy,  (2) 
Tenancy  in  common,  (3)  Estates  in  co-parcenary,  (4) 
Estates  in  entirety,  and  (5)  Estates  in  partnership. 

Joint  Tenancy. 

Definition  of  a  Joint  Tenancy. — A  joint  ten- 
ancy is  an  estate  held  by  two  or  more  persons  jointly 
with  an  equal  right  to  enjoy  the  land  during  their  lives 
and  upon  the  death  of  one,  his  share  vests  in  the  sur- 
vivor or  survivors  until  there  is  but  one  survivor  who 
will  have  an  estate  in  severalty. 

Characteristics  of  a  Joint  Tenancy. — ^This 
estate  is  now  practically  done  away  with  in  Pennsyl- 
vania. It  is  not  favored  at  law,  and  the  presumption 
is  that  all  tenants  holding  jointly  hold  as  tenants  in 
common,  unless  a  clear  intention  to  the  contrary  be 
shown  (11  S.  &  R.,  191,  5  Binn.,  18,  and  id.,  122). 
Moreover,  the  right  of  survivorship  is  its  distin- 
guishing characteristic,  and  this  has  been  abolished 
in  Pennsylvania  by  statute,  except  in  the  case  of  a  con- 
veyance of  lands  and  tenements  to  (a)  trustees  and 
(b)  others  who  hold  the  estate  in  a  fiduciary  capacity 
(Act  March  31,  1812,  5  Sm.,  395,  and  60  Pa.,  517), 
and  (c)  in  the  case  of  real  estate  held  by  husband  and 
wife  in  the  name  of  both,  which  is  an  estate  jn  entirety 
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(page  919).  Upon  the  death  of  either  spouse  or  the 
trustee,  the  estate  will  vest  absolutely  in  the  survivor. 

This  act  merely  abolishes  the  right  of  survivorship 
as  an  incident  to  joint  tenancy  by  preventing  this  result 
from  flowing  from  the  estate  itself  (24  Pa.,  57).  It 
does  not  prevent  a  testator  or  grantor  from  creating  a 
joint  tenancy  by  the  express  language  of  his  will  or  deed 
(44  Pa.,  437),  or  by  necessary  implication  (114  Pa., 
591 ).  Thus,  a  testator  devised  his  farm  in  the  follow- 
ing words :  "I  give  and  bequeath  unto  my  two  sons, 
John  and  Edward,  all  my  farm  after  my  death,  to  them 
as  long  as  they  do  live,  and  after  their  death  to  their 
children."  It  was  held  that  the  sons  took  a  life  estate 
with  remainder  to  their  children  upon  the  death  of  the 
survivor. 

At  common  law  four  unities  of  estate  had  to  be 
present  before  a  joint  tenancy  could  be  created.  These 
were  the  unity  of  (a)  interest,  (b)  title,  (c)  time  and 
(d)  possession.  Unity  of  interest  means  that  one 
joint  owner  can  not  be  tenant  for  life,  while  another  is 
tenant  in  fee..  Unity  of  title  means  that  one  can  not 
hold  by  one  deed  and  another  by  a  second  deed.  Unity 
of  time  means  that  the  estate  must  vest  in  each  at  the 
same  time.  Unity  of  possession  means  that  one  can 
not  have  an  estate  in  possession  while  the  other  has  an 
estate  in  remainder  (2  Bla.  Com.,  180). 

Tenancy  in  Common. 

Definition  and  Nature  of  a  Tenancy  in 
Common. — ^Tenancy  in  common  is  an  estate  in  which 
there  is  unity  of  possession,  but  separate  and  distinct 
titles  whkh  may  vest  at  different  times,  as  also  may  the 
times  of  enjoyment  bedifferent.  Each  tenant  has  a  right 


Digitized  by 


Google 


91 8  PRINCIPLES  OF   PENNSYLVANIA   LAW 

to  the  entire  but  not  the  sole  possession.  His  estate 
is  separate  and  he  can  not  bind  his  co-tenant  by  any 
agreement  or  conveyance  ( ii i  Pa.,  283) .  But  he  may 
manage  and  dispose  of  his  own  interest  as  freely  as  if 
the  estate  were  one  in  severalty  (127  Pa.,  43),  and 
maintain  ejectment  in  his  own  name  for  an  undivided 
share  of  the  land  (54  Pa.,  481 ). 

A  tenancy  in  common  may  be  created  (a)  expressly 
by  deed  or  (b)  by  such  a  destruction  of  a  joint  tenancy 
or  co-parcenary  as  does  not  destroy  the  unity  of  pos- 
session. It  is  destroyed  (a)  by  all  of  the  interests, 
either  by  purchase  or  otherwise,  becoming  vested  in 
one  person,  or  (b)  by  partition  between  the  several 
tenants  (122  Pa.,  142,  and  19  Pa.,  100). 

Characteristics  of  a  Tenancy  in  Gammon. — 
There  is  no  right  of  survivorship,  and  if  the  share 
be  undisposed  of,  it  will  go  to  the  heirs  of  the  tenant 
If  one  of  several  co-tenants  purchase  an  outstanding 
incumbrance  on  the  estate,  such  purchase  will  inure  to 
the  benefit  of  all  who  contribute  ratably  to  the  pur- 
chase price  (64  Pa.,  43).  A  tenant  in  common  is  liable 
to  his  co-tenant  for  repairs  absolutely  necessary  to 
buildings  already  erected  and  in  being,  but  he  is  not 
liable  to  his  co-tenant  for  new  and  permanent  buildings 
which  the  latter  erects  thereon  without  his  consent  or 
authorization  (113  Pa.,  125).  A  co-tenant  in  posses- 
sion is  liable  for  rent  (Act  June  24,  1895,  P.  L.,  237). 
Curtesy  and  dower  respectively  attach  to  the  estate. 

Estate  in  Co-Parcenary. 

Definition  and  Nature  of  an  Estate  in 
Co-Parcenary. — An  estate  in  co-parcenary  is  that 
estate  which  the  law  vests  in  the  heirs  of  an  intestate. 
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Although  their  shares  are  uneqtial,  all  the  heirs  take  as 
one  heir.  There  is  no  survivorship.  In  Pennsylvania, 
the  heirs  of  an  intestate  take  as  tenants  in  common. 
There  can,  therefore,  be  no  co-parcenary  in  this  state, 
except  where  the  law  relating  to  intestacy  does  not 
apply,  as  in  trust  estates. 

Estate  in  Entirety. 

Definition  and  Nature  of  an  Estate  in 
Entirety. — Where  an  estate  is  conveyed  to  a  man  and 
his  wife  jointly,  it  is  called  an  estate  in  entirety.  Each 
is  seised  of  the  whole  estate  and  not  of  half  of  it  ( i  Pa., 
176),  notwithstanding  the  intention  of  the  testator  or 
grantor  to  create  a  tenancy  in  common  (26  Pa.,  397, 
and  56  Pa.,  286).  While  there  is  a  right  of  survivor- 
ship so  that  the  heirs  of  the  survivor  would  take  to  the 
exclusion  of  the  heirs  of  the  first  deceased,  yet  it  differs 
from  a  joint  tenancy  in  that  the  right  of  survivorship 
can  not  be  defeated  by  a  conveyance  of  one  of  them 
(56  Pa.,  286,  and  64  Pa.,  39).  Nor  can  there  be  any 
partition  of  the  estate. 

Characteristics  OF  an  Estate  in  Entirety. — 
The  Pennsylvania  statute  giving  the  property  rights 
of  a  single  woman  to  a  wife  does  not  inferentially  abol- 
ish this  estate  (56  Pa.,  106,  and  64  Pa.,  40).  Nor 
does  the  Act  of  March  31,  1812  (5  Sm.,  395),  abolish- 
ing survivorship  among  joint  tenants  apply  to  husband 
and  wife  (56  Pa.,  106).  During  coverture  the  hus- 
band has  entire  control  of  the  estate.  He  receives  the 
rents  and  profits,  he  may  convey  it  away  and  it  may  be 
sold  under  execution  for  his  debts.  But  such  convey- 
ance is  absolute  only  in  case  the  husband  survive  the 
wife.     If  the  wife  survive  the  husband,  she  acquires 


Digitized  by  VjOOQIC 


930  PRINCIPLES   OP   PENNSYLVANIA   LAW 

the  entire  interest  and  may  recover  possession  of  the 
entire  land  (64  Pa,,  39),  clear  of  her  husband's  debts 
(56  Pa.,  286).  The  husband's  right  of  survivorship  is 
also  free  from  the  wife's  debts  (see  117  Pa.,  213,  218). 
If  a  husband  and  wife  be  made  joint  tenants  with  a 
third  person,  the  husband  and  wife  together  will  take 
one-half  the  land  and  the  third  person  the  other  half. 
Thus,  A  and  B,  husband  and  wife,  are  made  joint  ten- 
ants with  C.  A  and  B  will  together  take  one-half  and 
C  will  take  the  other  half.  The  death  of  the  husband 
or  wife  would  have  no  effect  on  C's  share,  but  if  C 
died,  A  and  B  would  take  the  whole  estate  in  entirety 
(6  W.  &  S.,  319). 

Estate  in  Partnership. 

Definition  of  an  Estate  in  Partnership. — 
Where  a  joint  estate  is  vested  in  the  members  of  a 
partnership,  purchased  with  partnership  funds,  and  for 
partnership  purposes,  it  is  called  an  estate  in  partner- 
ship. This  estate  is  treated  in  equity  as  personal  prop- 
erty for  the  purpose  of  discharging  partnership  debts, 
and  no  other  claim  can  be  made  upon  the  share  of  any 
one  of  the  partners  until  the  partnership  debts  are  satis- 
fied (27  Pa.,  84).  In  general,  all  real  estate  purchased 
by  a  firm  will  be  considered  in  equity  as  an  estate  in 
co-partnership,  even  though  the  legal  title  be  taken  in 
the  name  of  but  one  partner  (subjects  of  Equity  and 
Partnership). 

Characteristics  of  an  Estate  in  Partner- 
ship.— When  the  partnership  debts  have  been  paid, 
the  partners  are  tenants  in  common.  Their  widows 
have  dower,  and  their  heirs  are  entitled  to  it  upon  the 
death  of  the  partners.    Any  surplus,  after  the  sale  of 
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partnership  realty  for  the  purpose  of  liquidating  part- 
nership debts,  is  treated  as  real  property  (74  Pa.,  398). 

Partition. 

Definition  and  Kinds  of  Partition. — Partition 
is  the  act  of  dividing  up  the  joint  estate  into  estates 
in  severalty  among  the  co-tenants.  This  can  be  done 
with  any  joint  estate  in  possession,  except  estates  in 
entirety  (19  Pa.,  100).  But  partition  of  a  part  of  the 
joint  estate  can  not  be  granted.  The  entire  estate  or 
none  must  be  partitioned.  Partition  may  be  either 
voluntary  or  involuntary.  (See  Tickett  on  Partition 
in  Pennsylvania.) 

Voluntary  Partition. — ^Voluntary  partition  is 
that  made  by  the  owners  by  mutual  consent.  The  par- 
tition must  be  done  by  mutual  deed,  and  unless  all  join 
in  the  deed  it  is  a  nullity.  A  parol  partition  is  void 
unless  it  be  followed  by  actual  and  exclusive  possession 
of  the  premises  for  a  period  of,  at  least,  twenty-one 
years  (10  Watts,  192). 

Involuntary  Partition. — Involuntary  partition 
is  that  which  takes  place  without  regard  to  the  wishes 
of  the  co-tenants.  It  is  made  (a)  upon  petition  to  the 
orphans'  court  (Act  March  29,  1832,  P.  L.,  201),  or 
(b)  common  law  action  in  common  pleas  court  (Act 
April  21,  1846,  P.  L.,  426,  and  66  Pa.,  270),  or  (c) 
by  bill  in  equity  (Act  July  7,  1885,  P.  L.,  257).  The 
jurisdiction  of  the  orphans'  court  in  partition  is  con- 
fined to  the  partition  of  the  real  estate  of  decedents. 
The  courts  of  common  pleas  and  of  equity  have  juris- 
diction in  all  cases  of  partition. 

Manner  of  Partition. — If  the  petition  is  made  in 
the  orphans'  court,  after  due  and  proper  hearing  by 
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the  court  and  upon  motion  of  the  parties,  three  or  more 
commissioners  may  be  appointed  by  the  court  whose 
duty  it  is  to  ascertain  the  best  mode  of  dividing  up  the 
estate  among  the  several  tenants  (Act  April  2^^  1855, 
P.  L.,  369).  The  peculiar  circumstances  of  each  case 
are  to  guide  them  in  performing  this  duty.  If  thereare 
several  parcels  of  land,  one  parcel  may  be  given  to  each 
co-tenant  In  case  it  is  a  single  tract,  it  may  be  divided 
up  into  equal  purparts.  But  if  in  either  case  an  equal 
division  be  impossible,  the  commissioners  may  direct 
the  payment  of  a  sum  of  money  in  order  to  equalize  the 
partition.  This  sum  of  money  is  called  the  owelty  of 
partition  (Act  April  7,  1807,  4  Sm.,  400).  While  no 
co-tenant  can  be  forced  to  pay  the  owelty  of  partition 
against  his  will,  yet  if  the  charge  is  accepted  and  a  bond 
is  given  to  secure  its  payment,  such  bond  constitutes  a 
lien  on  the  share  allotted  to  the  maker  of  the  bond 
(129  Pa.,  250). 

When  the  partition  is  by  common  law  action  in  a 
court  of  common  pleas,  the  partition  may  be  made  (a) 
by  a  sheriff's  jury  of  six  men  (Act  May  i,  1879,  P-  L., 
40),  or  (b)  by  three  or  more  commissioners  appointed 
by  the  court  (Act  April  27,  1855,  P.  L.,  369). 

Where  a  bill  has  been  filed  in  equity  for  the  parti- 
tion of  lands  and  a  decree  for  partition  has  been  made, 
the  court  "may  refer  the  cause  to  a  master  or  to  a  master 
and  commissioner  to  decide  (divide)  and  partition  the 
lands  and  tenements  into  purparts  and  to  value  the 
same,  and  to  ascertain  the  amounts  that  shall  be  paid 
thereon  for  owelty"  (Act  July  17,  1885,  P-  L.,  257). 

Effect  of  Partition. — Partition  is  not  complete 
until  the  purparts  have  been  awarded  to  the  heirs  or  the 
sale  confirmed  to  the  purchaser  by  a  final  decree  of  the 
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court  (8  W.  &  S.,  55,  and  34  Pa.,  42).  Partition  when 
completed  vests  in  each  tenant  an  estate  in  severalty  in 
the  purpart  allotted  to  him,  and,  when  sold  to  a  pur- 
chaser, vests  an  absolute  title  to  the  land  in  him.  But 
the  final  decree  in  partition  is  not  conclusive  so  far  as 
relates  to  rights  in  the  owelty.  Thus,  after  decree,  it 
may  be  shown  that  a  party  to  the  award  ceased  to  be 
interested  in  the  land  by  reason  of  advancements 
( 129  Pa.,  631,  and  57  Pa.,  461 ).  In  involuntary  par- 
tition, each  tenant  becomes  a  warrantor  of  the  titles  of 
the  others  to  the  extent  of  his  share.  But  if  the  par- 
tition is  voluntary,  there  is  no  implied  warranty. 
Their  liabilities  to  each  other  arise  out  of  the  subject- 
matter  of  the  partition  and  depend  upon  the  express 
covenants  contained  in  the  deed  of  partition  (5  Watts, 
279). 

in.-42UALITIES  OF  ESTATES  IN  REAL 
PROPERTY. 

In  respect  to  the  qualities,  estates  are  either  (a) 
absolute  or  determinable,  (b)  legal  or  equitable.  An 
absolute  estate  is  an  interest  in  land  the  duration  of 
which  is  not  affected  by  any  condition  or  contingency. 
A  determinable  estate  is  an  interest  in  land  which  may 
be  determined  before  the  natural  termination  of  its 
period  of  limitation  by  the  happening  of  some  con- 
tingency. Determinable  estates  may  be  either  (a) 
conditional  at  common  law,  (b)  upon  condition,  (c) 
upon  limitation,  (d)  conditional  limitation  or  (e) 
mortgages. 

Legal  estates  are  those  which  arise  under  the  com- 
mon or  statutory  law.     Equitable  estates  are  those 
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which  are  recognized  solely  in  equity  courts.    The  most 
common  equitable  estates  are  uses  and  trusts. 

DBTBRMINABLB  ESTATES. 

Estate  Upon  Condition. 

Definition  and  Nature  of  an  Estate  Upon 
Condition. — An  estate  upon  condition  is  an  interest 
in  land  which  may  vest,  be  modified  or  defeated  by  the 
happening  or  non-happening  of  some  event.  Condi- 
tions are  either  (a)  precedent  or  (b)  subsequent.  A 
precedent  condition  is  where  the  estate  is  to  vest  or  be 
enlarged  upon  the  performance  of  the  condition,  as  an 
estate  to  A  in  fee,  provided  he  marry  B  (61  Pa.,  73). 
That  is  a  condition  subsequent,  the  performance  of 
which  limits  or  defeats  an  estate  already  vested,  as 
lands  to  a  town  for  a  hall,  provided  it  be  built  on  the 
space  now  occupied  by  the  building  (46  Pa.,  337,  and 
70  Pa.,  235).  The  test  as  to  whether  a  condition  is 
precedent  or  subsequent  is  the  time  of  performing  the 
condition,  and  this  depends  upon  the  intention  of  the 
party  creating  the  condition,  to  be  gathered  from  the 
whole  instnmient  (67  Pa.,  119). 

Conditions  are  also  either  (c)  express  or  (d) 
implied.  The  former  are  such  as  are  contained  in  the 
instrument  creating  the  estate.  The  latter  are  those 
which  exist  by  implication  of  law,  as  that  a  tenant  shall 
pay  rent. 

Words  Necessary  to  Create  an  Estate  Upon 
Condition. — No  particular  words  are  necessary  to 
create  an  estate  upon  condition.  Any  words  which 
show  a  clear  intention  to  do  so  will  be  sufficient  The 
phrases  usually  used  are  "on  condition,"  "provided," 
and  "if  it  shall  happen  so"  (9  Watts,  15). 
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In  general,  when  a  forfeiture  is  expressly  stipulated, 
or  a  right  of  entry  reserved  to  the  grantor  and  his 
heirs,  the  clause  will  be  construed  as  a  condition,  what- 
ever be  its  form  (13  Pa.,  598). 

Invalid  Conditions. — ^There  are  three  classes  of 
conditions  which  are  void.  First,  Those  which  are 
impossible  or  become  so  by  act  of  grantor  or  by  the  act 
of  God  ( 18  Pa.,  448),  but  not  by  act  of  the  grantee  or 
of  a  stranger.  Second,  Where  they  are  illegal,  as  an 
estate  to  A,  provided  he  steal  five  dollars.  So,  also,  an 
absolute  restriction  on  marriage,  or  on  trade,  or  an 
alienation  of  the  fee  would  be  invalid  (10  Pa.,  350, 
see  subject  Contracts).  But  if  the  conditional  restric- 
tion against  alienation,  or  marriage,  or  trade  be  for  a 
limited  period  or  space  only,  it  may  be  enforced  (2  S.  & 
R.,  513,  and  10  W.  N.  C,  431).  Third,  When  they 
are  repugnant  to  the  nature  of  the  estate,  as  an  estate 
to  A,  provided  he  pay  his  debts  with  it  (57  Pa.,  236), 
or  provided  that  a  common  recovery  shall  not  be  suf- 
fered (10  Watts,  325). 

Time  and  Waiver  of  Performance. — If  there 
is  a  time  specified  within  which  the  condition  is  to  be 
performed,  it  must  be  performed  within  that  time. 
But  where  no  time  is  specified,  the  grantee  has  his 
whole  life  within  which  to  perform  it,  unless  prompt 
performance  of  the  condition  is  necessary  to  give  the 
grantor  the  whole  benefit  contemplated  to  be  secured 
to  him,  when  only  a  reasonable  time  will  be  allowed 
(5  S.  &  R.,  374).  Of  course,  the  condition  must  be 
performed  before  the  estate  will  vest  absolutely,  and 
only  the  afiirmative  acts  and  express  agreements  of  the 
grantor  will  waive  such  performance  (129  Pa.,  94,  and 
see  64  Pa.,  473,  as  to  the  place  of  performance). 


Digitized  by  VjOOQIC 


926  PRINCIPLES   OF    PENNSYLVANIA   LAW 

The  performance  of  conditions  may  be  waived  in 
two  ways.  First,  The  grantor  may  expressly  agree  to 
its  breach  (2  W.  &  S.,  88,  and  18  W.  N.  C,  379). 
Thus,  if  a  landlord  once  dispenses  with  a  condition  in 
a  lease  it  is  gone,  and  no  subsequent  breach  can  create 
a  forfeiture.  Second,  A  person  waives  performance 
of  a  condition  when  he  refuses  or  neglects  to  do  that 
which  is  required  on  his  part  to  enable  it  to  be  per- 
formed. Thus,  if  a  time  and  place  of  performance 
are  fixed  and  he  is  not  present  to  receive  performance, 
the  non-performance  is  excused. 

Effect  of  Breach  of  Condition. — If  the  condi- 
tion be  precedent,  the  failure  to  perform  will  prevent 
the  estate  from  taking  effect.  But  if  it  is  a  condition 
subsequent,  the  estate  is  defeated  only  at  the  election 
of  the  parties  who  can  take  advantage  of  the  breach. 
In  case  of  a  breach  of  condition  where  the  grantor  is 
in  possession,  the  estate  revests  at  once ;  but  it  is  other- 
wise if  he  is  out  of  possession  (5  S.  &  R.,  375,  and  see 
95  Pa.,  262). 

Estate  Upon  Limitation. 

Definition  and  Nature  of  an  Estate  Upon 
Limitation. — An  estate  upon  limitation  is  one  which 
is  made  to  determine  absolutely  upon  the  happening  of 
some  future  event,  as  an  estate  to  A,  so  long  as  she 
remain  a  widow.  It  differs  from  an  estate  upon  con- 
dition in  that  the  happening  of  the  event  alone  deter- 
mines the  estate.  The  estate  must  end  when  the  limita- 
tion terminates.  The  estate  may  end  when  the  con- 
dition is  broken.  No  technical  words  are  necessary  to 
create  a  limitation.  Those  generally  used  are  "dur- 
ing," "while,"  "so  long  as,"  "until"  (59  Pa.,  340). 
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Conditional  Limitation, 

Definition  and  Nature  of  a  Conditional  Lim- 
itation.— A  conditional  limitation  is  of  a  mixed 
nature.  It  partakes  of  both  a  condition  and  a  limita- 
tion. It  is  an  estate  limited  to  take  effect  after  the 
determination  of  an  estate  which  in  the  absence  of  a 
limitation  over  would  have  been  an  estate  upon  condi- 
tion. Thus,  an  estate  is  limited  to  A  for  life,  provided 
that  when  C  returns  from  Rome  it  shall  go  to  B  in  fee. 
Now  this  partakes  of  the  nature  of  a  condition  in  that 
the  return  of  C  defeats  the  estate  of  A.  It  is  so  far  a 
limitation  that  the  estate  goes  to  B  without  entry  and 
immediately  on  C's  return.  Conditional  limitations 
can  only  be  created  as  a  shifting  use  or  an  executory 
devise  (Kent's  Comm.,  Vol.  III.,  128). 

Mortgages. 

Definition  and  Nature  of  a  Mortgage.—^ 
mortgage  is  the  conditional  conveyance  of  an  estate  by 
a  debtor  to  his  creditor  as  a  pledge  for  the  security  of  a 
debt.  This  debt  is  usually  evidenced  by  some  other 
writing,  as  a  bond  or  promissory  note,  and  is  recited  in 
the  mortgage.  If  no  debt  is  recited  in  the  mort- 
gage, none  will  be  implied  (7  Watts,  361,  and 
1 10  Pa.,  569) .  There  are  two  parties  to  a  mortgage — 
the  mortgagor  or  maker  of  it,  and  the  mortgagee,  to 
whom  it  is  made.  In  Pennsylvania,  a  mortgage  par- 
takes of  a  double  character.  Between  mortgagor  and 
mortgagee  it  is  a  legal  estate  in  the  lands  but  subject  to 
all  the  rights  and  remedies  recognized  by  a  court  of 
equity.  Unless  there  is  an  express  stipulation  to  the 
contrary  legal  title  passes  to  the  mortgagee  and,  tech- 
nically, he  is  entitled  to  immediate  possession  (65  Pa., 
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278,  and  46  Pa.,  333).  However,  it  is  the  universal 
practice  for  the  mortgagor  to  remain  in  possession, 
and  when  this  is  the  understanding,  the  mortgagee  has 
no  right  to  possession  until  default  (38  L^.  Int., 
276).  As  to  all  other  persons,  except  the  mortgagor 
and  mortgagee,  the  mortgage  is  but  a  lien  on  and  not 
an  estate  in  the  land  (76  Pa.,  250). 

The  mortgage  can  not  be  created  by  parol  (3  P.  & 
W.,  269).  It  must  be  in  writing  (i  Pa.,  240,  and 
6  Watts,  126,  405),  and  in  general  any  deed  which 
appears  upon  its  face  to  have  been  intended  as  a  secur- 
ity for  the  payment  of  money  will  be  construed  as  a 
mortgage  (9  S.  &  R.,  434).  The  mortgage  may  con- 
sist of  two  separate  instruments  or  of  one  instrument 
which  contains  two  separate  parts.  In  either  case  the 
one  separate  instrument  or  part  contains  an  absolute 
conveyance  of  the  estate  to  the  mortgagee,  the  other 
instrument  or  conveyance  contains  the  defeasance 
clause  and  qualifies  the  absolute  conveyance  (3  Watts, 
188). 

Defeasance  Clause. — ^This  defeasance  clause  pro- 
vides that  the  conveyance  shall  be  void  when  the  condition, 
usually  the  payment  of  money,  is  performed,  and  shall 
become  absolute  in  the  mortgagee  upon  breach  of  the 
condition.  No  particular  form  is  necessary  to  a 
defeasance  clause  (iii  Pa.,  14),  but  (a)  it  must  be 
made  at  the  time  the  deed  is  made,  (b)  it  must  be  in 
writing,  (c)  it  must  be  signed,  sealed,  acknowledged 
and  delivered,  and  (d)  must  be  recorded  within  sixty 
days  from  the  execution  thereof  (Act  June  8,  1881, 
P.  L.,  84).  Thus,  an  absolute  deed  containing  the 
clause,  "subject  to  the  right  of  redemption  of  the  prop- 
erty by  the  grantor,"  is  a  mortgage  ( 1 11  Pa.,  56). 
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Kftfientials  of  a  Mortgage. 

There  are  four  essentials  of  a  valid  mortgage — (a) 
competent  mortgagor  and  mortgagee;  (b)  the  property 
must  be  mortgageable;  (c)  the  consideration  must  be 
good  and  sufficient;  (d)  the  mortgage  must  be 
executed  and  delivered;  (e)  and  it  must  also  be 
recorded. 

Competent  Parties. — ^The  general  rule  is  that 
whoever  is  capable  of  contracting  for  himself  or  on 
behalf  of  another  may  become  a  mortgagor.  An 
infant's  mortgage  is  voidable.  A  lunatic's  mortgage 
can  be  sustained  only  where  the  proof  is  full  and  clear 
that  it  was  made  during  a  lucid  interval.  Married 
women  may  execute  mortgages  when  joined  by  their 
husbands.  But  if  the  husband  be  declared  a  lunatic, 
the  wife  may  mortgage  her  land  without  him  (Act 
May  25,  1878,  P.  L.,  154).  Corporations  may  also 
become  mortgagors,  unless  restricted  by  their  charters. 
Executors  and  administrators  may,  upon  decree  of 
orphans'  court,  mortgage  real  estate  for  the  following 
purposes — (i)  to  pay  debts  or  to  support  minor  chil- 
dren, (2)  to  pay  balance  due  on  settlement  of  final 
account,  (3)  to  maintain  and  educate  minor  children, 

(4)  to  improve  and  repair  other  parts  of  the  estate, 

(5)  or  when  the  estate  is  in  decay  or  unproductive  and 
expensive  (Act  March  29,  1832,  P.  L.,  198). 

Mortgageable  Property. — ^Any  vested  interest 
or  estate  in  lands,  legal  or  equitable,  is  capable  of  being 
mortgaged.  The  following  interests  have  been  held 
subject  to  mortgage :  A  contingent  interest,  reversions 
and  remainders,  a  mortgage  of  a  mortgage,  the  interest 
of  one  in  possession  under  a  parol  contract  of  sale 
(Act  April  27,  1855.  P.  L.,  369),  and  leaseholds  in 

59 
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colliery,  mining  land,  manufactory,  or  other  premises. 
But  a  mere  possibility  or  expectancy  not  coupled  with 
an  interest  growing  out  of  the  property  is  not  mort- 
gageable (io8  Mass.,  347;  see  also  17  S.  &  R.,  419, 
and  69  Pa.,  387).  Nor  is  an  interest  in  the  proceeds 
of  lands  ordered  to  be  sold  and  distributed  among 
legatees  mortgageable  (3  Watts,  289). 

Consideration  of  a  Mortgage. — ^The  mortgage 
must  be  founded  on  a  sufficient  consideration.  Any 
benefit  to  the  mortgagor  or  to  a  third  person,  or  any 
prejudice  to  the  mortgagee  sustained  at  the  request  of 
the  mortgagor  will  support  the  mortgage.  Most  gen- 
erally, mortgages  are  for  the  security  of  a  debt  As 
against  third  parties,  this  debt  must  be  ascertained  or 
ascertainable,  i.  e.,  it  must  be  so  defined  that  other 
debts  can  not  be  substituted.  Parol  evidence  may  be 
received  to  identify  the  debt  secured  by  the  mortgage. 
The  debt,  moreover,  must  have  a  definite  existence  at 
the  time  the  mortgage  is  created.  Future  advances 
may  be  secured  by  mortgage  (a)  when  the  mortgagee 
is  bound  to  make  them  (24  Pa.,  372),  and  (b)  when 
they  are  to  be  made  by  third  persons  (69  Pa.,  380). 

Execution  and  Delivery. — ^The  statute  of  June 
8,  1881  (P.  L.,  84)  makes  the  execution  and  delivery 
of  the  mortgage  and  its  acceptance  by  the  mortgagee 
essential  to  its  validity.  The  subjects  of  the  execution 
and  delivery  of  written  instruments  conveying  real 
estate  will  be  considered  more  fully  in  the  following 
pages  of  this  book  (pages  looi  and  1005). 

Recording  of  a  Mortgage. — No  mortgage  shall 
be  good  to  convey  any  freehold  or  estate  for  life  or  for 
years  unless  such  deed  be  acknowledged  and  recorded 
within  six  months  after  the  date  thereof,  within  the 
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county  where  such  lands  lie  (Act  May  28,  1715,  i  Sm., 
95).  Of  course,  an  unrecorded  mortgage  is  post- 
poned to  subsequent  recorded  judgment  (3  Yeates, 
359).  But  it  is  good  in  equity  as  against  the  mort- 
gagor (i  Dallas,  430)  and  subsequent  lien  (7  W.  & 
S.,  335)  and  judgment  (45  Pa.,  172)  creditors  who 
have  notice  of  its  existence,  also  against  the  heirs  of 
the  mortgagor  (85  Pa.,  364),  and  against  an  assignee 
of  the  mortgagor  in  trust  for  the  benefit  of  creditors 
(32  Pa.,  121). 

Priority  of  Mortgages. — All  mortgages  have 
priority  according  to  the  date  of  recording  them  and 
not  as  to  the  time  of  making  or  executing  the  same.  If 
two  are  left  upon  the  same  day  they  have  priority 
according  to  the  time  they  are  left  at  the  office  for 
record.  With  the  exception  of  those  given  for  pur- 
chase money,  no  mortgage  will  be  a  lien  unless  it  be 
recorded  (Act  March  28,  1820,  7  Sm.,  303).  The 
lien  only  begins  to  run  from  the  date  it  is  left  at  the 
recorder's  office  (3  Pa.,  79).  But  there  is  no  priority 
between  a  mortgage  and  judgment  entered  on  the  same 
day.   They  take  pro  rata  (22  Pa.,  359). 

Invalid  Mortgages. 

A  mortgage  may  be  invalid  for  (a)  want  or  (b) 
failure  of,  or  for  (c)  an  illegal  consideration,  or  (d) 
because  it  was  executed  on  Sunday  {27  Pa.,  90),  or 
(e)  was  obtained  by  duress  or  undue  influence,  (f) 
Although  usury  does  not  invalidate  the  mortgage,  yet 
the  excess  over  the  legal  rate  can  not  be  collected  (Act 
May  28,  1858,  P.  L.,  622).  (g)  Fraud  will  invali- 
date a  mortgage,  (h)  Mortgages  are  also  invalid 
when  not  signed  by  the  mortgagor  or  (i)  when  the 
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amount  of  the  indebtedness  or  (j)  name  of  the  mort- 
gagee is  omitted. 

Mortgagor's  Interest. 

As  a  general  proposition  the  mortgagor,  except  as 
against  the  mortgagee,  has  all  the  rights  and  liabilities 
which  are  usually  incident  to  an  estate  in  lands  (7  S.  & 
R.,  41 1 ).  Equity  regards  him  as  the  real  owner  of  the 
estate  until  a  decree  of  foreclosure  (9  S.  &  R.,  302). 
For  a  limited  time  after  the  breach  of  the  condition 
the  mortgagor  has  a  right  to  redeem  the  mortgaged 
estate.  This  is  called  the  mortgagee's  Equity  of 
Redemption,  because  formerly  it  was  recognized  only 
in  a  court  of  equity.  The  time  within  which  the  mort- 
gagor may  redeem,  or  rather  the  time  which  must 
elapse  after  the  breach  and  before  foreclosure,  is  twelve 
months  (Act  February  7,  1705,  i  Sm.,  59).  But 
this  limitation  may  be  waived,  and  the  time  of  fore- 
closure fixed  at  a  less  time.  The  usual  time  now  stipu- 
lated in  mortgages  is  thirty  days  after  default  of  inter- 
est or  breach  of  the  conditions  (7  Watts,  126).  This 
equity  of  redemption  is  subject  to  levy  and  sale  under 
execution  and  has  most  of  the  characteristics  and  quali- 
ties of  an  estate  in  land  (5  Watts,  272).  It  descends 
to  the  heir,  is  devisable  by  will  and  may  be  conveyed  by 
deed.     It  is  subject  to  curtesy  and  dower. 

Until  foreclosure,  the  mortgagor  may  dispose  of 
the  property  as  he  sees  fit  (9  S.  &  R.,  302).  He  is 
entitled  to  rents  and  emblements  (31  Pa.,  141),  except 
where  they  are  necessary  to  the  mortgagee's  security. 
The  mortgagor's  widow  is  entitled  to  dower ;  but  if  she 
redeem,  the  whole  debt  must  be  paid.  But  the  mort- 
gagor must  pay  the  t^xes  {27  Pa.,  49)  and  protect  the 
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property  from  sale  for  unpaid  taxes.  If  the  mortgagor 
refuses  to  pay  the  taxes,  and  the  mortgagee  is  com- 
pelled to,  the  mortgagee  may  collect  such  taxes  from 
the  mortgagor  (io6  Pa.,  i68,  but  see  44  W.  N.  C, 
184).  The  mortgagor  is  also  liable  for  any  waste  that 
he  may  commit  (16  W.  N.  C,  393,  and  21  W.  N.  C, 
490- 

Mortgagee's  Interest. 

The  interest  of  the  mortgagee  in  the  estate  is  con- 
sidered as  personal  property  and  goes  to  his  personal 
representatives  and  not  to  the  heirs  (Bispham  Principles 
Equity,  page  225,  and  68  Pa.,  322).  Hence,  the 
assignment  or  other  disposition  of  the  mortgagee's 
interest  after  his  death  can  only  be  made  by  his  per- 
sonal representatives  and  they  alone  are  entitled  to 
force  a  foreclosure.  It  is  a  well  recognized  principle 
of  law  that  the  mortgagee's  interest  in  the  mortgaged 
land  can  not  be  attached  for  debt  until  after  foreclosure 
(i  Rawle,  327,  12  W.  N.  C,  268,  and  2  Chest,  413). 

Assignment  of  Mortgages. — ^A  formal  assign- 
ment of  a  mortgage  is  made  by  deed.  This  deed  may 
be  a  separate  instrument  or  an  endorsement  upon  the 
mortgage  itself.  It  must  show  a  clear  intention  of  the 
parties  to  make  a  complete  transfer.  The  bond  secured 
by  the  mortgage  should  be  delivered  with  the  deed  of 
assignment  (18  Pa.,  394,  and  yy  Pa.,  383).  Like  the 
mortgage  of  which  it  is  a  transfer,  it  must  be  recorded 
(Act  April  9,  1849,  P-  L.,  527).  It  is  a  general  prin- 
dple  that  an  assignment  of  the  debt  for  which  the 
mortgage  was  given  will  operate  as  an  equitable  assign- 
ment of  the  mortgage,  and  give  to  the  assignee  the 
power  in  equity  to  exercise  all  the  rights  of  the  mort- 
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gagee  (17  S.  &  R.,  400).  The  assignee  of  a  mort- 
gage  takes  it  subject  to  all  the  equities  which  the  mort- 
gagor may  have  against  the  mortgagee  (109  Pa.,  95, 
and  see  9  Pa.,  399,  and  jj  Pa.,  383).  The  Act  of 
May  25,  1878  (P.  L.,  152),  provides  that  a  married 
woman  may  assign  or  satisfy  a  mortgage  or  judgment 
without  her  husband  joining. 

Remedies  of  a  Mortgagee. — Common  law,  as 
modified  by  the  rules  of  equity,  gave  the  mortgagee 
three  remedies  against  his  mortgagor  upon  default  in  the 
payment  of  interest  or  for  breach  of  any  of  the  condi- 
tions of  the  mortgage.  First,  He  had  a  right  to  take 
possession  of  the  mortgaged  premises  and  to  receive 
the  rents  and  profits  of  the  estate  until  the  debt,  inter- 
est, and  costs  were  paid,  when  the  estate  returned  to 
the  mortgagor.  Second,  He  had  the  right  of  fore- 
closure whereby  he  acquired  an  absolute  title  to  the 
enciunbered  property.  Third,  He  had  the  right  to  sell 
the  premises  in  pursuance  of  an  express  power  given  in 
the  mortgage.  The  general  practice  in  Pennsylvania 
has  been  to  adopt  that  easy  and  satisfactory  course 
prescribed  by  the  Act  of  February  7,  1705  (i  Sm., 
59).  This  method  is  to  issue  a  writ  of  sdre  facias  on 
the  mortgage.  This  forecloses  the  equity  of  redemp- 
tion and  brings  the  mortgaged  estate  to  a  fair  public 
sale  (36  Pa.,  151). 

EQUITABLE  ESTATES. 

L — ^Uses.    11. — ^Trusts. 

Consideration  will  be  given  to  the  subject  of  uses  in 
a  subsequent  paragraph  (page  954).  Attention  will 
now  be  directed  to  the  subject  of  trust  estates. 
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Ttosts. 

Definition  and  Nature  of  a  Trust. — ^A  trust  is 
a  right  of  property,  real  or  personal,  held  by  one  person 
for  the  benefit  of  another  (131  Pa.,  381).  The  person 
who  holds  the  property  is  called  the  trustee,  and  he  for 
whom  it  is  held  is  called  the  cestui  que  trust  or  benefi- 
ciary. The  right  of  the  beneficiary  is  in  the  trust,  the 
obligation  of  the  trustee  results  from  the  trust,  and  the 
right  held  is  the  subject-matter  of  the  trust  All  of 
these  elements  brought  together  constitute  the  trust 
Trusts  may  be  either  (a)  active  or  passive,  (b)  exe- 
cuted or  executory,  or  (c)  express  or  implied  by  law. 

Active  and  Passive  Trusts. — ^An  active  trust  is 
where  some  special  duty  is  to  be  performed  by  the 
trustee  in  respect  to  the  estate,  as  to  collect  the  rents 
or  to  sell  the  premises.  All  other  trusts  are  called 
passive,  dry  or  naked  trusts,  because  there  is  no  duty 
imposed  upon  the  trustee.  When  the  trust  is  a  passive 
or  naked  trust,  the  trust  will  be  destroyed  and  the 
whole  estate  will  vest  in  the  beneficiary  (60  Pa.,  493). 
But  the  courts  will  sustain  an  active  trust  and  will  not 
permit  it  to  be  destroyed  by  the  Act  of  May  17,  1871, 
relating  to  the  transferring  of  trust  funds  to  the  bene- 
ficiary upon  his  or  their  giving  of  proper  security 
(125  Pa.,  346). 

Executed  and  Executory  Trusts. — ^An  executed 
trust  is  where  the  legal  or  equitable  estate  passes  to  the 
trustee  at  its  creation.  All  passive  trusts  and  such  active 
ones  as  confine  the  duty  of  the  trustee  to  the'  ordinary 
administration  of  the  property  are  executed  trusts. 

Where  the  trust  is  to  be  perfected  at  a  future  period 
it  is  called  executory.  Thus,  a  conveyance  to  A  in 
trust  to  convey  to  B. 
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Express  Trusts. — Express  trusts  are  those  which 
are  created  by  the  express  act  of  the  owners  of  the 
property.  They  may  be  created  by  parol  (6  W.  &  S., 
97),  but  are  usually  found  in  a  deed,  will,  or  other 
sealed  writing.  It  is  not  necessary  that  the  words 
"trust"  and  ''trustee"  be  used  (52  Pa.,  266,  see  60  Pa., 
344).  It  will  be  enough  to  create  a  trust  if  there  be  a 
complete  intention  expressed  with  sufficient  clearness 
(123  Pa.,  451,  but  see  also  56  Pa.,  119,  68  Pa.,  263, 
and  61  Pa.,  52). 

Implied  Trusts. — ^Trusts  which  arise  by  implica- 
tion of  law  are  either  (i)  implied,  (2)  resulting,  or 
(3)  constructive.  They  are  the  creations  of  equity 
and,  formerly,  were  not  recognized  by  courts  of  law. 

These  are  the  circumstances  under  either  of  which  a 
trust  will  always  be  implied:  First,  A  trust  will  be 
implied  whenever  the  owner  of  land  directs  a  certain 
disposition  of  it,  which  is  to  inure  to  the  benefit  of  a 
third  person  and  neglects  to  create  a  trust  in  his  behalf. 
Thus,  a  grant  of  lands  to  A  for  the  payment  of  the  tes- 
tator's debt  due  B  creates  a  trust  in  favor  of  B 
(Bispham's  Equity,  124).  Second,  Where  a  contract 
for  the  sale  of  real  property  is  made  for  a  valuable  con- 
sideration, and  is  evidenced  by  an  instrument  in  writ- 
ing, equity  will  imply  a  trust  in  favor  of  the  vendee 
and  treat  the  vendor  as  his  trustee  (43  Pa.,  170).  Of 
course,  before  the  vendee  could  acquire  legal  title  to  the 
land,  the  trust  must  be  enforced  by  a  decree  of  specific 
performance  of  the  executory  contract  of  sale. 

Resulting  Trusts. — ^A  resulting  trust  is  pre- 
sumed to  exist  either  from  (a)  the  supposed  intention 
of  the  parties  or  from  (b)  the  nature  of  the  transaction. 
First,  The  intention  to  create  a  trust  will  always  he 
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inferred  where  only  a  part  of  the  trust  is  declared 
(8  Pa.,  38).  Thus,  a  devise  of  an  income  to  a  minor 
A,  when  he  becomes  of  age,  creates  a  resulting  trust  in 
the  immediate  income  to  the  devisor's  heirs.  There  is 
also  a  resulting  trust  in  the  surplus  to  the  heirs  of  the 
devisor,  where  property  is  directed  to  be  sold  for  certain 
purposes  and  the  proceeds  are  more  than  sufficient  for 
the  purposes  named  (2  Binn.,  387,  8  Pa.,  38).  A 
resulting  trust  will  also  arise  in  favor  of  the  grantor 
and  his  heirs  where  the  purposes  of  the  express 
trust  have  failed  (5  Watts,  8,  and  id.,  325).  Thus,  an 
estate  to  A  in  trust  to  convey  at  his  election  to  either  B 
or  C,  and  either  A  or  both  B  and  C  die  before  the  elec- 
tion be  made. 

Second,  Where  an  estate  is  purchased  in  the  name 
of  one  person  and  the  consideration  is  paid  by  another, 
equity  holds  that  a  resulting  trust  was  created.  Thus, 
A  purchases  an  estate  with  his  own  money  and  takes 
the  deed  in  the  name  of  B,  a  trust  results  to  A  because 
he  paid  the  money.  But  as  between  the  parties  to  the 
trust  two  circumstances  must  concur  in  order  that  a 
trust  may  result  to  the  one  paying  the  consideration, 
(a)  The  execution  of  the  deed  in  the  name  of  one  per- 
son must  be  the  result  of  some  fraud,  accident,  or  mis- 
take, or  it  must  be  clearly  established  that  the  person 
pa3ring  the  purchase  money  was  to  have  the  beneficial 
interest  in  the  estate  (32  Pa.,  372).  The  existence  of 
these  facts  may  be  established  by  parol  evidence 
(63  Pa.,  282).  (b)  The  second  circumstance  is  that 
the  purchase  money  must  be  paid  by  the  person  claim- 
ing the  resulting  trust  when  title  is  acquired.  Any 
subsequent  payment  of  the  money  is  not  sufficient  to 
raise  a  l^^al  implication   of  a   trust  (63  Pa.,  282). 
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Moreover,  the  Act  of  June  4,  1901,  makes  two  for- 
malities essential  to  the  validity  of  resulting  trusts  as  to 
bona  fide  judgment  or  other  creditors,  or  mortgagees 
of  the  legal  title,  or  purchasers  from  such  holder  with- 
out notice,  (a)  A  declaration  of  trust  must  have  been 
executed  and  acknowledged  by  the  holder  of  the  legal 
title,  and  recorded  in  the  recorder's  office  of  the  coimty 
where  the  land  is  situated,  (b)  An  action  of  eject- 
ment must  have  been  begun,  in  the  proper  county, 
against  the  holder  of  the  legal  title.  The  wife  may 
maintain  ejectment  against  her  husband,  if  the  legal 
title  is  in  the  husband  and  the  wife  advanced  the  money 
(Act  June  4,  1901). 

The  relationship  between  the  parties  may  be  so 
close  as  to  raise  the  presumption  that  a  gift  and  not  a 
resulting  trust  was  intended,  as  where  the  parties 
are  husband  and  wife  (106  Pa.,  310),  parent  and 
child  (46  Pa.,  508),  and  the  purchase  money  is  paid 
by  the  husband  or  parent,  and  the  deed  is  in  the  name 
of  the  wife  or  child.  But  there  is  no  prestmiption  of 
a  gift  where  the  deed  is  taken  in  the  name  of  the  hus- 
band or  father  and  the  purchase  money  is  paid  by  the 
wife  or  child  (28  Pa.,  66). 

Constructive  Trusts. — Constructive  trusts  are 
those  which,  independent  of  any  intention,  are  forced 
on  the  trustee  by  the  principles  of  equity  and  the  opera- 
tion of  law.  They  arise  where  the  trustee  or  any  other 
person  in  a  fiduciary  capacity,  makes  an  illegal  disposi- 
tion of  trust  property  to  the  injury  of  the  beneficiary 
(5  W.  &  S.,  427>  73  Pa.,  146,  393,  and  78  Pa.,  100). 
It  does  not  matter  whether  the  original  holding  of  such 
property  was  legal  or  illegal.  Thus,  A  and  B  pay  the 
purchase  money  in  equal  proportion  and  B  dies  before 
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the  deed  is  given.  A  constructive  trust  is  created  and 
A  holds  as  trustee  for  himself  and  the  heirs  of  B 
(5  Binn.,  126). 

The  most  common  instances  of  constructive  trusts 
are  where  the  trustee  buys  in  the  trust  property  at  his 
own  sale  or  conveys  to  a  third  party  for  an  inadequate 
consideration.  Such  a  sale  or  transfer  is  voidable  at 
the  election  of  the  beneficiary,  and  until  avoidance  or 
ratification  by  him  there  is  a  trust  raised  in  his  favor 
(81  Pa.,  247).  He  may  follow  the  trust  property  into 
whose  ever  hands  it  may  come  with  notice  of  the  trust 

(3W.&S.,373). 

Other  common  cases  of  constructive  trust  arise 
where  one  embezzles  money  entrusted  to  his  care  and 
invests  it  in  real  estate  (41  Pa.,  45),  or  where  a  trustee 
mixes  trust  funds  with  his  own  (28  Pa.,  480).  In 
general,  any  fraudulent  promise  to  secure  a  bequest  or 
any  act  tainted  with  fraud  in  the  handling  of  the  funds 
of  another  will  create  a  constructive  trust  in  favor  of 
the  injured  party  (64  Pa.,  432).  Moreover,  creditors 
have  a  constructive  trust  in  the  property  of  their  debt- 
ors (62  Pa.,  408). 

Trustees* 

Appointment  of  Trustees. — ^Trustees  may  be 
appointed  by  the  deed  creating  the  trust  or  by  the  court 
A  trust  is  never  allowed  to  fail  because  there  is  no 
trustee  to  hold  the  legal  estate.  The  courts  have  full 
power  to  appoint  trustees  where  no  person  is  named  or 
where  the  designated  person  refuses  to  accept  the  trust, 
or  in  case  the  trustee  dies  or  is  dismissed  (Act  Jtme  14, 
1836,  P.  L.,  633).  No  one  can  be  compelled  to  act  as 
trustee.    But  after  there  has  once  been  a  formal  accept- 
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ance,  or  such  interference  with  the  trust  property  as  to 
raise  the  presumption  of  acceptance,  there  can  be  no 
renunciation  of  the  trust  (6  W.  &  S.,  332). 

Any  reasonable  being  may  be  a  trustee.  A  corpora- 
tion may  be  a  trustee  for  purposes  germane  to  the 
object  of  its  corporate  life  (30  Pa.,  447).  Infants 
may  become  trustees,  and  their  deed  as  such,  under 
order  of  court,  is  as  valid  as  if  they  were  of  full  age 
(Act  July  2T,  1842,  P.  L.,  439,  4  Brewster,  292,  and 
35  Pa.,  373). 

Duties  of  Trustees.  —  The  duties  of  trustees 
are  (a)  to  protect  and  preserve  the  trust  estate, 
and  (b)  to  see  that  it  is  employed  solely  for  the 
benefit  of  the  beneficiary  (76  Pa.,  293).  The  measure 
of  the  care  and  diligence  required  of  a  trustee  is  such 
as  would  be  shown  by  a  man  of  ordinary  prudence  and 
skill  in  the  management  of  his  own  estate  (104  Pa., 
46). 

Trustees  should  first  call  in  debts  and  convert  all 
assets  into  cash.  This  cash  should  be  deposited  in  a 
proper  bank.  If  this  is  done,  the  trustee  will  be  liable 
for  the  failure  of  the  bank  in  which  the  deposit  has  been 
made,  only  when  he  has  allowed  the  trust  fund  to 
remain  for  an  unreasonable  time  (144  Pa.,  499) — four 
months  is  such  reasonable  time,  or  by  way  of  an  invest- 
ment (Perry  Trusts,  443),  or  where  he  has  mixed  trust 
funds  with  his  own,  i.  e.,  deposited  them  in  his  name 
(i28  Pa.,  486).  After  the  trust  fund  has  been  properly 
deposited,  the  trustee  should  invest  it  in  good  and  legal 
securities. 

Investment  of  Trust  Funds. — ^The  Act  of 
March  29,  1832  (P.  L.,  193),  authorizes  investments 
of  trust  funds  (a)  in  the  public  debts  of  the  United 
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States,  (b)  of  this  Commonwealth,  (c)  of  the  City  of 
Philadelphia,  or  (d)  in  real  securities  such  as  mort- 
gages and  ground  rents  under  certain  restrictions  (Act 
April  13, 1854,  P.  L.,  369).  (e)  Investments  may  also 
be  made  in  the  loans  of  mtmicipal  corporations,  as  the 
bonds  of  counties,  cities,  boroughs,  and  school  districts 
(Act  May  8,  1876,  P.  L.,  133).  But  personal  secur- 
ities or  the  stock  of  an  incorporated  or  unincorporated 
company  are  not  legal  securities,  unless  authorized  by 
the  deed  of  trust  (23  Pa.,  44). 

It  is  a  general  principle  that  the  beneficiary  may 
adopt  or  reject  investments  which  the  trustee  has  made 
in  securities  which  he  is  not  authorized  to  buy,  and 
that  the  trustee  is  liable  in  all  cases  of  supine  negli- 
gence in  the  investment  of  trust  funds — it  does  not 
matter  whether  the  negligence  occur  in  the  purchase  of 
legal  or  unauthorized  securities  (18  Pa.,  303). 

Another  fundamental  principle  is  that  a  trustee  can 
not  in  any  way  use  his  position  for  his  own  advantage. 
Hence,  he  can  have  no  profit  in  any  business  embarked 
in  by  trust  funds  (51  Pa.,  343).  Where  trust  funds 
are  invested  in  a  business,  the  beneficiary  may  take 
either  the  amount  with  interest  which  was  invested  in 
the  business,  or  the  profits  that  arise  therefrom  (36  Pa., 
174).  But  if  he  take  the  profits,  he  must  also  share  in 
the  losses  (144  Pa.,  293). 

The  trustee  is  not  chargeable  with  interest  on  the 
trust  fund,  unless  he  improperly  retains  balances  in  his 
hands  (57  Pa.,  46)  or  deposits  them  in  his  own  name 
(68  Pa.,  458). 

Compensation  for  Services. — ^The  trustee  is 
entitled  to  a  reasonable  compensation  for  his  services 
(Act  June  14,  1836,  P.  L.,  635).    What  is  a  fair  and 
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just  compensation  is  to  be  determined  by  the  court  from 
the  circumstances  of  each  case  (34  Pa.,  63) .  The  usual 
compensation  is  from  three  to  five  per  cent  of  the 
whole  amount  of  the  trust  fund.  Trustees  are  also 
allowed  for  expenses  reasonably  and  properly  incurred 
in  the  execution  of  the  trust  (46  Pa.,  347). 

Removal  of  Trustees. — ^Trustees  may  be  dis- 
missed whenever  the  courts  are  satisfied  that  there  has 
been  (a)  mismanagement  in  the  administration  of  the 
trust,  or  (b)  whenever  the  trustee  neglects  to  pay  over 
the  principal  or  income,  or  (c)  n^lects  to  comply  with 
any  order  of  court  relating  to  the  trust  (Act  April  i, 
1859,  P.  L.,  406). 

Beneficiaries. 

The  estate  of  the  beneficiary,  of  necessity,  depends 
upon  the  limitations  put  upon  it  by  the  deed,  will,  or 
other  instnmient  under  which  the  beneficiary  holds 
title.  In  general  terms,  his  is  the  equitable  title  as  dis- 
tinguished from  the  legal  estate  which  the  trustee 
acquires  (60  Pa.,  492).  Moreover,  the  beneficiary  is 
entitled  to  possession  of  the  trust  estate,  unless  the 
duties  confided  to  the  trustee  are  such  as  to  require 
the  custody  by  him  of  the  trust  property,  and  this  is 
usually  the  case. 

There  are  three  species  of  beneficiaries  which  should 
be  given  careful  consideration.  These  are  beneficiaries 
of  an  estate  which  is-  not  liable  for  debts  contracted  by 
such  beneficiaries — ^i.  e.,  (a)  spendthrifts,  (b)  women, 
and  (c)  charities. 

Trusts  for  Spendthrifts. — As  an  exception  to 
the  general  rule,  a  trust  free  from  the  claims  of  credi- 
tors may  be  created  in  Pennsylvania.     It  is  a  well 
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settled  principle  of  law  in  this  commonwealth  that  a 
benefactor  may  make  a  gift  in  trust  to  one  for  life  and 
couple  with  a  proviso  exempting  the  estate  of  the  bene- 
ficiary from  all  liability  for  debts  contracted  by  such 
beneficiary  (59  Pa.,  395).  Thus,  a  devise  to  a  son  A 
and  another  ''in  trust  to  manage  the  estate  and  pay  the 
income  therefrom  to  the  son  A,  neither  principal  nor 
income  to  be  liable  for  the  son's  debts,"  creates  a  spend- 
thrift trust  in  favor  of  A.  The  trust  may  embrace  the 
whole  estate  as  well  as  the  income  therefrom  (i  C.  C, 

453)- 

But  there  can  be  no  valid  spendthrift  trust  where 
the  trustee  is  also  the  beneficiary  and  the  abso- 
lute ownership  of  the  subject  of  the  trust  whether 
income  or  principal  vests  in  him  (159  Pa.,  140). 
Hence,  it  is  that  no  person  can  settle  his  estate  upon 
himself  free  from  the  liability  for  his  debts  (139  Pa., 
534).  But  there  may  be  a  spendthrift  trust  created  for 
a  term  of  years,  with  the  remainder  to  the  beneficiary 
in  fee,  as  an  estate  to  A  for  years  without  liability  for 
his  debts,  with  remainder  to  B  in  fee.  But  property 
held  upon  a  spendthrift  trust  is  liable  to  seizure  for  the 
support  of  the  wife  and  child  of  the  beneficiary 
(34  W.  N.  C,  83  ) .  A  spendthrift  trust  may  be  created 
in  favor  of  a  daughter  as  well  as  a  son  (47  Leg.  Int., 

46s). 

Trusts  for  Women. — A  separate  use  trust  may  be 
created  for  a  woman  in  this  state,  but  she  will  have  no 
power  over  her  separate  estate  except  that 
which  has  expressly  been  given  to  her  by  the 
instrument  creating  the  trust  (i  Rawle,  247). 
Moreover,  a  separate  use  trust  can  be  created  only 
for  the  benefit  of  (a)  a  married  woman,  or  (b)  one  in 
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immediate  contemplation  of  marriage  with  a  particular 
person,  at  the  time  of  the  creation  of  the  trust. 
Hence,  if  a  woman  at  the  date  of  the  execution  of  the 
will  be  neither  married  nor  in  contemplation  of  mar- 
riage, the  trust  will  be  invalid  and  her  subsequent  mar- 
riage in  the  testator's  lifetime  will  not  render  it  valid. 
This  rule  is  not  affected  by  the  Act  of  June  4,  1879 
(P.  L.,  88),  providing  that  wills  speak  from  the  death 
of  the  testator  (144  Pa.,  444),  nor  by  the  married 
woman's  Act  of  April  11,  1848  (P.  L.,  536),  (35  Pa., 
134),  nor  by  the  married  person's  property  Act  of 
1887,  as  amended  and  supplemented  by  the  Act  of 
June  8,  1893  (P.  L.,  344)  (131  Pa.,  476). 

It  is  a  general  rule  that  trusts  have  no  existence 
after  the  purpose  of  their  creation  ceases.  Hence,  a 
separate  use  trust  of  a  woman  ceases  on  the  death  of  the 
husband  or  on  divorce  from  him  (57  Pa.,  352).  But 
it  does  not  cease  on  a  mere  desertion  by  the  husband 
(131  Pa.,  241),  nor  does  the  trust  revive  on  a  second 
marriage  (4  Whart.,  126). 

In  general,  a  husband  has  a  right  of  curtesy  in  a 
separate  use  trust  for  a  married  woman,  unless  the 
instrument  creating  the  trust  shows  a  clear  intention  to 
exclude  him  (page  900).  Thus  it  has  been  held  in 
a  devise  of  real  and  personal  property  to  a  married 
woman  for  her  sole  and  separate  use,  with  a  mere  pro- 
vision that  it  shall  not  be  liable  for  her  husband's  debts, 
nor  subject  to  curtesy  or  any  life  estate  or  marital 
rights,  does  not  exclude  the  husband,  on  his  wife's 
death,  without  a  will,  from  claiming  his  rights  under 
the  intestate  laws  (23  Pa.,  29,  120  Pa.,  197).  The  test 
is  whether  a  separate  use  trust  or  an  estate  in  fee  sim- 
ple was  created  (150  Pa.,  284). 
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Trusts  for  Charities. 

Definition  and  Nature  of. — ^Trusts  for  charities 
may  be  created  in  Pennsylvania  (45  Pa.,  2y).  What 
a  charity  is,  has  been  a  matter  of  some  disctission.  It 
has  been  defined  as  a  gift  to  a  general  public  use,  which 
extends  to  the  poor  as  well  as  to  the  rich.  The  true  test 
is  not  the  moWve  which  prompted  the  gift,  but  rather 
the  purpose  for  which  the  gift  was  given  (120  Pa., 
624).  ^ 

Purposes  of  Charitable  Trusts. — ^There  are 
four  general  purposes  for  which  charitable  gifts  may 
be  made.  First,  They  may  be  made  for  strictly 
eleemosynary  purposes,  as  "to  the  poor"  (149  Mass., 
532),  or  "for  orphans"  (45  Pa.,  2y),  Second,  They 
may  be  given  for  eclusatioo^il  purposes,  as  to  a  college 
for  educating  orphans  (45  Pa.,  2y^,  or  for  libraries 
(5  W.  N.  C,  196).  Third,  They  may  be  given  for 
religious  purposes,  as  for  foreign  missions  (12  Mass., 
537)*  or  for  the  distribution  of  Bibles  (10  Pa.,  23). 
But  a  trust  for  an  infidel  society  can  not  be  sustained 
(63  Pa.,  471).  Fourth,  They  may  be  made  for  erect- 
ing or  maintaining  public  building,  or  otherwise  |e5;!^n^_ 
ing  fli^  Kiir/^A«  r^f  grr.v^rtitYii>tif  >  as  a  firc  compauy  for 
the  protection  of  property  (81  Pa.,  445). 

Characteristics. — Charitable  uses  have  three 
essential  characteristics.  These  characteristics  are  (a) 
the  uncertainty  of  their  objects,  (b)  the  perpetuity  of 
their  existence,  and  (c)  the  time  within  whidi  the  gift 
must  be  given  to  charity. 

Cy  Pres  Doctrine. — ^The  first  characteristic  has 
made  necessary  a  doctrine  peculiar  to  charitable  trusts. 
This  is  known  as  the  cy  pres  doctrine,  which  means  that 
when  a  definite  function  or  duty  is  to  be  performed, 

60 
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and  it  can  not  be  done  in  exact  conformity  with  thd 
scheme  of  the  person  or  persons  who  have  provided 
for  it,  it  must  be  performed  with  as  close  approxima- 
tion to  that  scheme  as  is  reasonably  practicable  (45  Pa., 
28).  It  is  the  doctrine  of  approximation  which  gives 
effect  to  a  general  intention  consistent  with  the  law. 

Doctrine  of  Perpetuity. — It  is  a  general  rule 
that  trusts  for  accumulation  beyond  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  thereafter  are 
void,  but  in  the  case  of  trusts  for  charities  the  property 
may  remain  in  the  hands  of  the  trustees  and  their  suc- 
cessors for  all  time  (45  Pa.,  29).  But,  if  the  vesting  of 
the  charitable  trust  be.  contingent  on  the  determination 
of  a  prior  gift  that  might  possibly  last  longer  than  the 
time  allowed  by  law,  then  the  gift  over  to  charity  is 
void  (10  Pa.,  335). 

Time  of  Making  the  Gift. — ^The  Act  of  April 
26,  185s  (P.  L.,  331)  provides  that  no  estate,  real  or 
personal,  shall  hereafter  be  bequeathed,  devised  or  con- 
veyed to  any  body  politic,  or  to  any  person  in  trust  for 
religious  or  charitable  uses,  except  the  same  be  done 
by  (a)  deed  or  will,  (b)  attested  by  t^  creditable 
witnesses,  and,  at  the  time,  disinterested  witnesses,  (c) 
at  least  one  calendar  month  before  the  decease  of  the 
testator  or  alienor ;  and  all  dispositions  of  property  con- 
trary hereto  shall  be  void  and  go  to  the  residuary  lega- 
tee or  devisee,  next  to  kin  or  heirs,  according  to  law. 

This  act  does  not  apply  to  a  disposition  of  property 
within  the  said  period  of  one  month  which  is  made  in 
good  faith  and  for  a  fair  valuable  consideration.  Nor 
does  the  statute  avoid  an  executed  gift  of  personal 
property  made  within  a  calendar  month  of  the  donor's 
decease  (90  Pa.,  338). 
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IV.— TIME  OF  ENJOYMENT  OF  ESTATES  IN 
REAL  PROPERTY. 

Estates  in  real  property  may  be  enjoyed  either  in 
the  present  or  in  the  future.  If  the  owner  has  a 
present  right  to  the  present  use  of  the  lands,  he  is  said 
to  have  an  estate  in  possession.  But  if  he  has  only 
the  vested  right  to  a  future  use,  his  is  an  estate  in 
expectancy.  There  are  six  estates  in  expectancy. 
These  are  (a)  Reversion,  (b)  Remainder,  (c)  Con- 
tingent Remainder,  (d)  Springing  Use,  (e)  Shifting 
Use,  (f)  Executory  Devise. 

Reversion. 

Definition  and  Nature  of  a  Reversion. — ^A 
reversion  is  that  estate  whick.  remains  in  the  owner 
of  land  after  he  has  conveyed  away  a  part  of  it, 
called  the  "particular  estate."  It  is  a  present  right  to 
the  future  enjoyment  of  the  land,  the  possession  of 
which  is  postponed  until  the  determination  of  the  par- 
ticular estate,  when  possession  reverts  to  the  g^rantor. 
It  is  never  created  by  deed,  but  arises  by  operation  of 
law.  A  person  can  not  grant  to  himself  that  which 
already  vests  in  him. 

Characteristics  of  a  Reversion. — ^There  is  no 
reversion  after  a  fee  simple,  because  the  whole  estate 
has  been  granted.  But  as  a  general  rule  there  is  a 
reversion  after  all  other  estates,  whether  in  tail,  for  life 
or  for  years,  out  of  which  a  less  estate  has  been  carved. 
There  is  no  curtesy  or  dower  in  a  reversion  unless  the 
particular  estate  be  less  than  a  freehold  or  unless  the 
reversion  vest  in  possession  beforethedeathof  theowner 
(2  S.  &  R.,  556).     A  reversion  can  be  assigned  or 
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devised,  and  is  descendible  to  the  heirs  of  the  person 
who  was  last  seised  in  fact.  It  may  be  taken  in  execu- 
tion and  sold  for  the  debts  of  the  owner  (68  Pa.,  223). 
If  the  reversion  and  particular  estate  vest  in  the  same 
person  in  the  same  right,  there  is  a  merger  of  interest. 
(See  20  W.  N.  C,  250,  and  21  W.  N.  C,  215.)  The 
owner  of  the  reversion  can  maintain  an  action  for  waste 
against  strangers  as  well  as  against  the  tenant  of  the 
particular  estate.  He,  of  course,  has  a  right  to  receive 
the  rents. 

Remauidcr. 

Definition  and  Nature  of  a  Remainder. — A 
remainder  is  a  future  estate  in  lands  limited  to  take 
effect  and  be  enjoyed  immediately  after  another  estate 
in  possession  is  determined.  Thus,  an  estate  to  A  for 
life,  remainder  to  B  in  fee,  gives  to  B  an  absolute 
estate  upon  the  death  of  A.  A  remainder  diflfers  from 
a  reversion  in  that  the  former  is  always  granted,  and  is 
not  an  estate  in  the  grantor,  while  the  latter  arises  by 
implication  of  law  and  is  an  estate  in  the  grantor.  A 
remainder  is  none  the  less  a  remainder  because  it  is 
ciilled  a  reversion  (23  Pa.,  381). 

There  are  three  essentials  of  a  remainder.  First, 
Except  in  the  case  of  trusts  (67  Pa.,  376),  there  can 
be  no  remainder  without  a  particular  estate  to  support 
it  This  particular  estate  may  be  in  tail,  for  years,  or 
for  life  (63  Pa.,  481).  A  tenancy  at  will  or  at  suffer- 
ance will  not  support  a  remainder. 

Second,  The  particular  estate  and  the  remainder 
must  be  granted  at  the  same  time  by  the  same  deed. 

Third,  The  remainder  must  also  vest  in  the  remain- 
derman or  grantee  during  the  existence  of  the  particu- 
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lar  estate,  or  at  the  moment  it  determines.  This  is 
because  the  particular  estate  supports  the  remainder, 
and  the  tenant  of  the  particular  estate  has  the  seisin  of 
the  remainderman.  With  the  particular  estate  taken 
away,  seisin  is  gone  to  the  tenant  in  possession.  But 
seisin  must  vest  somewhere,  and  therefore,  if  there  is 
no  remainderman  to  take  it,  it  must  revert  to  the 
grantor  or  his  heirs. 

There  may  be  a  succession  of  remainders.  Thus, 
an  estate  to  A  for  life,  remainder  to  B  for  ten  years, 
remainder  to  C  for  ten  years,  and  so  on  as  long  as  the 
fee  is  not  granted. 

Remainders  are  also  cross  and  alternate.  Thus,  an 
estate  to  A  and  B  in  undivided  shares,  with  remainder 
to  the  survivor  and  his  heirs,  is  an  example  of  a  cross 
remainder.  A  devise  to  A  for  life,  and  if  he  have 
issue  then  to  such  issue  in  fee;  but  if  he  die  without 
issue,  then  to  B  in  fee,  is  an  example  of  an  alternate 
remainder.  It  is  a  settled  rule  of  law  that  alternate 
remainders  in  order  to  be  good  must  both  be  contingent 
(3  S.  &  R.,  452).  All  remainders,  whether  in  succes- 
sion, cross,  or  alternate,  are  either  (a)  vested  or  (b) 
contingent 

Vested  Remainders. 

Definition  of  a  Vested  Remainder. — ^A  vested 
remainder  is  a  present  vested  right  to  the  future  enjoy- 
ment of  the  land.  Possession  only  is  postponed  and 
this  only  until  the  determination  of  the  particular  estate. 
A  vested  is  distinguished  from  a  contingent  remainder 
in  the  present  vested  capacity  to  enjoy  possession  of  the 
estate  when  it  becomes  vacant,  and  not  the  certainty  or 
uncertainty  that  such  possession  will   ever  become 


Digitized  by  VjOOQIC 


9SO  PRINCIPLES  OF  PENNSYLVANIA   LAW 

vacant  and  be  enjoyed  by  the  remainderman.  Thus, 
a  grant  to  A  for  life  remainder  to  B  in  fee,  gives  B  a 
vested  remainder,  although  he  may  not  outlive  A. 
Whether  or  not  a  remainder  is  vested  or  contingent 
depends  upon  what  appears  to  be  the  intention  of  the 
testator.  This  intention  is  to  be  gathered  from  the 
whole  will  (23  Pa.,  9).  It  should  be  added  that  the 
law  favors  a  vested  rather  than  a  contingent  remainder. 
For  example,  a  devise  to  A  until  the  children  of  B 
attain  the  age  of  twenty-one  years,  gives  to  the  children 
a  vested  remainder  (37  Pa.,  105). 

Characteristics  of  a  Vested  Remainder. — ^A 
vested  remainder  may  be  freely  sold,  transferred,  or 
devised.  It  may  be  mortgaged  and  taken  on  execution 
(68  Pa.,  223),  and  passes  to  the  assignee  in  bankruptcy 
of  the  owner. 

Contingent  Remainders 

Definition  and  Nature  of  a  Contingent 
Remainder. — K  contingent  remainder  is  that  right  in 
which  both  the  title  and  possession  are  postponed  until 
the  happening  of  some  condition  precedent  Uncer- 
tainty of  the  right  and  not  uncertainty  of  possession  is 
its  distinguishing  characteristic.  The  condition  upon 
which  the  uncertain  right  to  title  and  possession 
depends  may  relate  to  (a)  a  dubious  or  uncertain  per- 
son or  (b)  a  dubious  or  uncertain  event 

Dubious  or  Uncertain  Person. — ^The  persons 
who  are  to  take  the  remainder  may  be  dubious  or  uncer- 
tain because  at  the  time  of  the  gift  they  were  (a) 
unascertained  or  (b)  not  in  being.  Thus,  a  grant  to  A 
and  B,  remainder  to  the  survivor,  creates  a  contingent 
remainder,  for  it  can  not  be  ascertained  which  will  sur- 
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vivc  the  Other.  So,  also,  a  lease  to  A  for  life,  remain- 
der to  the  heirs  of  B  then  living  creates  a  contingent 
remainder — for  B  can  not  have  heirs  while  living,  and 
if  he  should  not  die  until  after  A,  the  remainder  is 
gone. 

Dubious  or  Uncertain  Event. — ^The  remainders 
arising  from  an  uncertain  event  embrace  three  different 
species.  First,  Where  the  remainder  depends  upon  the 
uncertain  determination  of  the  particular  estate.  Thus, 
a  grant  to  A  imtil  B  returns  from  Rome,  and  after  such 
return  remainder  over  in  fee.  The  remainder  depends 
entirely  on  the  imcertain  determination  of  the  estate 
in  A  by  the  return  of  C  from  Rome. 

Second,  Where  the  remainder  is  independent  of  the 
determination  of  the  particular  estate,  but  the  contin- 
gency must  precede  the  remainder.  Thus,  a  lease  to 
A  for  life  remainder  to  B  for  life;  but  if  B  die  before 
A,  remainder  to  C  for  life.  The  death  of  B  before  A 
does  not  affect  the  determination  of  the  particular 
estate,  but  it  must  precede  in  order  to  give  the  remain- 
der to  C. 

Third,  Where  the  contingency  is  certain  in  event, 
but  the  particular  estate  may  be  determined  before  such 
contingency  happen.  Thus,  a  grant  to  A  for  life  and 
after  the  death  of  B  to  C  in  fee.  Here  if  the  death  of 
A  happens  before  the  death  of  B,  the  particular  estate 
is  determined  before  the  remainder  is  vested,  and  it 
fails  for  want  of  a  particular  estate  to  support  it 
(Kent's  Comm.,  Vol.  IV,  page  222). 

Exceptions. — ^There  are  three  well  recognized 
exceptions  to  these  classes  of  contingent  remainders. 
To  the  third  class  given  under  uncertain  event  there  is 
a  distinction  made  in  the  case  when    the   particular 
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estate  is  limited  to  a  long  term  of  years.  Thus,  a 
grant  to  A  for  eighty  years,  if  B  should  live  so  long, 
with  a  remainder  over  after  B's  death  to  C  in  fee.  This 
gives  a  vested  and  not  a  contingent  remainder  to  C 
(Kent's  Comm.,  Vol.  Ill,  221,  and  see  3  Grant,  164, 
and  88  Pa.,  492). 

There  are  two  important  exceptions  to  those 
remainders  contingent  upon  an  uncertain  or  dubious 
person.  First,  Where  some  intermediate  estate  is  inter- 
posed between  the  estate  of  freehold  and  the  limitation 
to  his  heirs,  the  remainder  does  not  remain  in  con- 
tingency, but  vests  in  the  ancestor.  Thus,  an  estate  to 
A,  remainder  to  B  for  life,  remainder  to  the  heirs  of  A 
gives  to  A  the  fee  (Kent's  Comm.,  Vol.  IV,  page  222). 
Second,  Where  a  remainder  is  limited  to  a  class  of  per- 
sons, as  children,  to  take  effect  in  enjoyment  at  a  future 
period,  the  estate  vests  in  the  persons  as  they  come  in 
being  subject  to  open  and  let  in  others  as  they  are 
bom  afterward  during  the  continuance  of  the  particu- 
lar estate.  Thus,  a  devise  to  A  for  life,  and  at  her 
death  to  her  children,  vests  in  the  children  who  are  in 
being  at  the  testator's  death,  and  it  will  open  to  let  in 
the  children  bom  afterwards  during  the  life  of  A,  or 
during  the  continuance  of  her  estate  (46  Pa.,  25, 
S  Pa.,  503,  and  37  Pa.,  373). 

Restrictions  Upon  the  Nature  of  the  Con- 
tingency.— Legality. — ^The  contingent  event,  upon 
the  happening  of  which  the  remainder  is  to  vest,  must 
not  be  illegal  or  against  good  morals.  Thus,  a  remain- 
der limited  to  a  bastard  not  in  being  would  be  void. 

Remoteness. — ^The  event  must  not  be  too  remote. 
What  is  too  remote  is  answered  by  the  general  rale 
that  there  can  be  no  limitation  to  the  unborn  child  of 
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an  unborn  person,  where  the  latter  is  to  take  the  preced- 
ing remainder.  Thus,  in  a  remainder  to  A,  an  unborn 
son,  for  life,  remainder  to  A's  eldest  child  in  fee  is  void. 
But  a  limitation  to  A  for  life,  remainder  to  the  eldest 
grandchild  of  B,  the  remainder  would  be  good, 
although  B  as  yet  have  no  children.  (See  88  Pa.,  492, 
13  W.  N.  C,  375,  and  16  W.  N.  C,  83.) 

Abridging  the  Particular  Estate. — ^The  limi- 
tation over  must  not  abridge  the  particular  estate,  so  as 
to  defeat  it  before  its  natural  termination.  In  other 
words,  a  remainder  can  not  be  limited  after  an  estate 
upon  condition.  Thus,  an  estate  to  a  widow  A  for  life, 
and  if  she  should  marry  again,  then  to  B  would  be  void 
as  a  remainder.  But  an  estate  to  a  widow  A  so  long  as 
she  remains  a  widow,  remainder  to  B,  is  a  good  con- 
tingent remainder  (Tiedeman  Real  Prop.,  page  420). 
The  only  exception  to  this  general  rule  is  when  the 
remainder  is  given  to  the  same  person  who  has  the 
particular  estate,  or  to  the  survivor  or  survivors  of 
them.    (  See  page  284. ) 

General  Characteristics. — In  general,  a  contin- 
gent remainder  may  be  defeated  if  the  particular  estate 
be  destroyed  in  any  manner  before  its  natural  period  of 
limitation  has  run,  as  by  merger  (85  Pa.,  495).  But 
the  conveyance  to  a  life  tenant  by  deed  of  the  most 
remote  of  several  contingent  remainders  does  not 
thereby  merge  the  life  estate  and  remainder  and  enlarge 
it  into  a  fee,  to  the  destruction  of  the  intermediate 
remainders  (139  Pa.,  309).  Thus,  A  devised  land  to 
B  for  life  and  at  her  death  to  her  children,  but  if  she 
die  without  issue  then  to  C.  B  can  not  have  conveyed 
to  her,  by  deed,  the  contingent  interest  of  C  and  thus 
destroy  the  intermediate  remainders  and  take  a  fee 
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simple  to  the  land.  In  strictness,  it  can  not  be  con- 
veyed by  deed,  but  it  is  liable  for  the  debts  of  its  owner 
and  may  be  taken  on  execution  (68  Pa.,  223) .  A  deed 
purporting  to  convey  a  contingent  remainder,  unless 
executed  and  delivered  after  the  contingency  happens, 
will  be  operative  only  as  an  estoppel  of  the  remainder- 
man (139  Pa.,  309).  A  contingent  remainder 
descends  to  the  heirs  in  like  manner  as  a  vested  one 
(87  Pa.,  362,  and  2  Pa.,  69). 

Definition  AND  Nature  of  a  Use. — ^A  use  trust  is 
thebeneficialinterestinandissuingout  of  the  land,  while 
the  legal  title  remains  in  the  person  who  is  seised  to  the 
use.  Thus,  the  legal  estate  of  lands  is  in  A  in  trust  that 
B  shall  take  the  profit  and  that  A  will  make  and  execute 
estates  according  to  the  direction  of  B.  A  use  is  dis- 
tinguished from  a  trust  by  the  duration  of  the  beneficial 
estate.  If  the  right  to  the  rents  and  profits  is  of  long 
duration,  it  is  a  use.  But  if  the  right  is  only  of  a  tem- 
porary character,  or  given  only  for  special  purposes,  it 
is  a  trust  (Tiedeman  Real  Prop.,  page  436). 

A  use  may  be  created  by  instrument  in  writing  or . 
may  result  to  a  grantor  and  his  heirs  when  he  makes 
a  conveyance  in  fee  without  receiving  a  good  and  val- 
uable or  only  a  partial  consideration  (i  Dallas,  193, 
see  I  W.  &  S.,  395). 

Essentials  of  a  Use. — ^Three  elements  are  essen- 
tial to  a  good  use.  These  essentials  are  (a)  a  person 
seised  to  use  and  in  being,  (b)  a  cestui  que  use — ^the 
one  for  whom  the  use  exists — ^in  being;  and  (c)  a  use 
in  being.  Corporations  are  included  under  the  term 
"persons"  and  may  be  seised  to  uses  if  their  charters 
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permit  it  (8i  Pa.,  445).  Whether  the  use  be  one  in 
possession,  reversion  or  remainder,  so  long  as  the  title 
to  it  is  not  contingent,  it  is  a  use  in  being.  If  the  cestui 
que  use  be  not  in  being  or  not  ascertained,  the  use  is 
future  and  will  not  operate  until  the  cestui  que  use  is 
known  (5  Watts,  328). 

There  are  three  different  kinds  of  future  uses  which 
vest  upon  the  happening  of  some  contingency  independ- 
ent of  human  action — (a)  Contingent,  (b)  Springing, 
and  (c)  Shifting. 

Contingent  Uses. — Contingent  uses  are  those 
which  would  have  been  good  contingent  remainders  if 
they  had  not  been  limited  by  way  of  uses.  Thus,  an 
estate  to  A  in  fee,  to  the  use  of  B  on  his  return  from 
Rome,  is  a  contingent  use,  because  it  is  uncertain 
whether  B  will  ever  return.  A  contingent  use  is  treated 
so  far  as  possible  as  a  contingent  remainder,  and 
requires  a  particular  freehold  estate  to  support  it.  Con- 
tingent uses  are  not  favored  by  the  law  and  when  pos- 
sible they  will  be  construed  as  contingent  remainders 
(Tiedeman  Real  Prop.,  pages  461  and  462). 

Springing  Uses. — ^A  springing  use  is  limited  to 
arise  on  a  future  event  where  no  preceding  estate 
is  limited,  and  which  does  not  take  effect  in  derogation 
of  any  preceding  interest.  Thus,  an  estate  to  A  in  fee, 
to  the  use  of  B  in  fee  after  the  death  of  A,  no  use 
arises  until  the  death  of  A.  Springing  uses  may  be 
cither  vested  or  contingent,  according  to  the  certainty 
or  uncertainty  of  the  event  upon  which  they  depend. 
The  example  given  is  a  vested  springing  use.  An 
estate  to  A  in  fee,  to  the  use  of  the  heirs  of  B  in  fee 
after  the  death  of  A  is  contingent,  because  of  the  uncer- 
tainty of  B's  dying  before  A, 
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Shifting  Uses. — Shifting  uses  take  effect  in  dero- 
gation of  some  other  estate,  and  are  either  limited  by 
the  deed  creating  them,  or  authorized  to  be  created  by 
some  person  named  in  it.  Thus,  an  estate  to  A,  to  the 
use  of  B  until  C  return  from  Rome,  then  to  the  use  of 
C  and  his  heirs.  Shifting  uses  are  found  most  often  in 
marriage  settlements,  where  the  first  use  is  to  the  owner 
in  fee  till  the  marriage  and  then  to  other  uses  (Kent's 
Comm.,  Vol.  IV.,  page  304). 

Characteristics  of  Springing  and  Shifting 
Uses. — Unlike  contingent  remaindersthedestruction  of 
the  particular  estate  will  not  destroy  a  springing  or 
shifting  use.  They  are  independent  of  the  prior  estate 
These  uses  may  be  disposed  of  in  equity  by  assignment 
or  will,  and  they  descend  to  the  heirs  of  the  cestui  que 
use.  But  they  can  not  be  transferred  by  deed.  In  a 
word,  they  have  the  essential  characteristics  of  execu- 
tory devises  (Tiedeman  Real  Prop.,  page  466). 

Executory  Devises. 

Definition  and  Nature  of  Executory  Devises. 
— ^An  executory  devise  is  such  a  limitation  of  a  future 
state  or  interest  in  lands  by  will  that  it  can  not  take 
effect  as  a  remainder  or  a  future  use.  In  general,  every 
devise  of  a  future  estate  which  is  not  preceded  by  a  par- 
ticular estate  created  by  the  same  instrument,  or  which, 
if  there  is  such  a  prior  limitation,  takes  effect  in  pos- 
session before  or  after  the  natural  expiration  of  the 
prior  limitation  is  an  executory  devise  (Tiedeman  Real 
Prop.,  page  509). 

Executory  devises  are  to  be  distinguished  from 
uses  and  remainders.  Executory  devises  can  only  be 
created  by  will,  while  uses  may  arise  by  deed  or  will. 
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Executory  devises  differ  from  remainders  in  three 
essentials.  First,  an  executory  devise  requires  no  par- 
ticuiar  estate  to  support  it  Thus,  an  estate  to  A  upon 
her  marriage  is  an  executory  devise. 

Second,  By  an  executory  devise  a  fee  simple  or 
other  less  estate  may  be  limited  after  a  fee  simple. 
Thus,  an  estate  to  A  in  fee,  but  if  he  die  without  issue 
or  before  the  age  of  twenty-one,  then  to  B  in  fee 
(57  Pa.,  384). 

Third,  By  it  a  remainder  in  a  term  of  years  or  chat- 
tel interest  may  be  created  after  a  life  estate  in  the 
same  (2  S.  &  R.,  59),  as  if  A  should  grant  a  term  of 
thirty  years  or  a  sum  of  money  to  B  for  life,  remain- 
der to  C. 

Executory  devises  may  be  either  (a)  vested  or  (b) 
contingent.  They  are  vested  when  the  person  who  is 
to  take  is  in  being  and  the  event  upon  which  he  is  to 
take  is  certain.  They  are  contingent  when  the  person 
who  is  to  take  is  not  ascertained,  or  the  event  upon 
which  he  is  to  take  is  uncertain. 

Classes  of  Executory  Devises. — ^There  are  three 
different  kinds  of  executory  devises,  the  first  two  of 
which  relate  to  real  and  the  third  to  personal  property. 
First,  Where  there  is  no  particular  estate  to  support 
the  remainder.  Second,  Where  a  fee  is  limited  after 
a  fee  or  less  estate.  Third,  Where  a  remainder  i& 
limited  in  a  chattel  interest  after  a  particular  estate  for 
life  created  in  the  same. 

Limitations  in  Executory  Devises. — Remote- 
ness,— Executory  devises  must  take  effect  within  a  life 
or  lives  in  being  and  twenty-one  years  thereafter 
(32  Pa.,  441,  and  18  Pa.,  yy).  If  the  limitation  be 
such  that  it  is  uncertain  whether   it   will  take  effect 
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within  this  prescribed  time,  the  executory  devise  is 
void  (6i  Pa.,  73).  The  rule  against  remoteness 
obtains  in  the  case  of  either  lands,  chattels  or  trust 
accumulations  (Act  of  April  18,  1853,  P.  L.,  503, 
1 19  Pa.,  337,  and  109  Pa.,  391 ) .  It  applies  in  the  case 
of  "spendthrift"  trusts  (no  Pa.,  95),  but  not  in  the 
case  of  gifts  and  devises  to  public  charities  (9  Phila., 
269,  and  64  Pa.,  95). 

Limitations  Upon  Failure  of  Issue. — Whether 
or  not  a  future  limitation  vesting  upon  a  failure  of 
issue  is  a  remainder  or  an  executory  devise  is  a  question 
not  always  to  be  determined  easily.  The  difficulty 
arises  from  the  vague  and  ambiguous  use  of  terms.  To 
arrive  at  the  intention  of  the  testator  two  points  should 
be  considered.  First,  Whether  the  failure  means  a 
definite  or  indefinite  failure  of  issue.  Second, 
Whether  the  failure  relates  to  the  issue  of  the  first 
taker,  or  to  that  of  a  stranger. 

Definite  and  Indefinite  Failure. — ^A  definite  failure 
of  issue  is  when  a  precise  time  is  fixed  by  the  will  for 
the  failure  of  issue.  Thus,  a  devise  to  A,  but  if  he  dies 
without  lawful  issue  living  at  the  time  of  his  death 
then  to  B.  An  indefinite  failure  of  issue  is  such  that 
happens  without  any  fixed,  certain,  or  definite  period 
within  which  it  must  happen.  Thus,  a  devise  to  A,  but 
if  he  die  without  issue,  then  to  B. 

The  general  rule  is  that  an  executory  devise  upon  a 
definite  failure  of  issue  is  good,  but  that  upon  an  indefi- 
nite failure  is  void  as  such  (6  Pa.,  50,  9  Watts, 
450,  63  Pa.,  481,  and  74  Pa.,  414).  The  courts  will 
construe  a  devise  upon  an  indefinite  failure  of  issue  as 
an  estate  tail  which  under  the  act  gives  a  fee  to  the  first 
taker  (137  Pa.,  53,  and  71  Pa.,  483).     If  the  limita- 
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tion  over  is  to  vest  upon  failure  of  "heirs"  of  the  first 
taker,  the  limitation  would  be  invalid,  unless  the  word 
"heirs"  could  be  construed  to  mean  "issue"  (126  Pa., 
176).  It  should  be  added  that  the  courts  favor  that 
construction  which  will  establish  the  intention  to  limit 
upon  a  definite  instead  of  an  indefinite  failure  of  issue 
(74  Pa.,  173),  and  that  the  same  principles  are  applied 
with  some  variations  to  bequests  of  personal  property 
as  obtain  in  the  case  of  devises  of  real  estate  (95  Pa., 

174). 

Issue  of  First  Taker  or  Stranger. — If  the  failure 
relate  to  the  issue  of  the  first  taker,  the  prior  estate 
becomes  an  estate  tail  and  the  limitation  over  becomes 
a  remainder.  But  if  the  failure  relate  to  the  issue  of  a 
stranger,  the  second  limitation  will  take  effect  as  an 
executory  devise  (Tiedeman  Real  Prop.,  page  521). 

Limitations  After  an  Executory  Devise. 

Successive  limitations  which  take  effect  after  an 
executory  devise  are  executory  devises  until  the  first 
limitation  takes  effect  in  possession,  when  they  will 
become  and  be  construed  as  remainders.  Thus,  a 
devise  to  A  for  life  six  months  after  the  testator's 
death,  remainder  to  B  in  fee.  During  the  six  months 
the  limitations  to  A  and  B  would  be  executory  devises 
with  respect  to  the  testator's  heirs,  but  B's  estate  would 
be  a  remainder  in  respect  to  A  (Tiedeman  Real  Prop., 
page  520). 

Powers. 

Definition  and  Nature  of  Powers. — In  its 
broadest  sense,  a  power  in  an  authority  which  enables 
one  to  do  some  act  for  another.     Real  property  restricts 
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a  power  to  an  authority  which  enables  a  person  to  dis* 
pose  of  an  interest  in  land  vested  either  in  himself  or 
in  another  person.  There  are  always  two  parties  to  a 
power,  the  donor  who  confers  the  power  and  the  donee 
who  executes  it.  A  power  is  not  an  estate  in  the  lands 
but  only  an  authority  to  dispose  of  it  by,  of  course, 
granting  estates  in  the  lands.  Powers  may  be 
created  cither  by  deed  or  will,  but  not  by  parol 
(10  Watts,  67,  and  9  Pa.,  315).  They  may  be 
in  the  same  instrument  which  conveys  the  prop- 
erty or  they  may  be  created  by  a  separate  instrument 
When  the  power  is  to  execute  a  deed  under  seal,  the 
authority  must  be  given  by  deed  under  seal  (55  Pa., 
504).  This  general  rule  does  not  apply  in  the  case  of 
a  will.  A  married  woman  may  give  a  valid  power  of 
attorney  for  the  conveyance  of  lands  possessed  by  her, 
but  the  power  must  have  all  the  requisites  of  a  formal 
deed  by  her,  i.  e.,  her  husband  must  be  a  party  to  it 
(15  S.  &  R.,  45,  and  i  Pars.,  50). 

No  particular  words  are  necessary  to  create  a  power. 
The  intention  of  the  donor  governs,  and  a  power  will 
be  implied  if  its  scope  be  defined  with  a  reasonable 
degree  of  certainty  (6  Watts,  87,  64  Pa.,  170). 
Whether  or  not  the  power  created  is  coupled  with  an 
interest  in  the  estate  is  also  a  question  of  intention, 
except  in  the  case  of  a  testamentary  devise  to  executors. 
In  this  case,  by  statute,  the  executor  takes  the  power 
coupled  with  the  estate  (Act  June  4,  1879,  P-  L.,  88). 

Kinds  of  Powers. — Powers  are  either  (a)  of 
appointment  or  (b)  of  revocation.  The  former  are  for 
the  purpose  of  creating  new  estates.  The  latter  divest 
or  abridge  an  executory  estate.  The  power  of  appoint- 
ment implies  the  power  of  revocation,  unless  the  power 
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be  coupled  with  an  interest,  in  which  case  they  are 
irrevocable  (3  W.  &  S.,  15). 

Powers  of  appointment  are  either  (a)  conferred 
upon  persons  who  have  an  interest  in  the  estate,  in 
which  case  they  are  called  powers  coupled  with  an  inter- 
est; or  (b)  they  may  be  granted  to  persons  altogether 
strangers  to  the  property,  in  which  case  the  power  is  a 
naked  one. 

Powers  coupled  with  an  interest  are  of  two  kinds 
(a)  appendant  or  (b)  in  gross.  The  execution  of  a 
power  appendant  creates  an  estate  out  of  an  estate 
vested  in  the  donee,  as  where  a  life  tenant  has  power  to 
grant  leases  in  possession.  The  execution  of  a  power 
in  gross  does  not  conflict  with  the  estate  of  the 
donee,  but  creates  an  estate  out  of  the  interest  of  some 
one  else.  Thus,  a  power  to  a  life  tenant  to  make  leases 
commencing  at  his  death. 

Powers  of  appointment  may  also  be  either  (a)  gen- 
eral or  (b)  special.  The  former  enable  the  party  to 
appoint  the  estate  to  any  persons  he  may  think  proper. 
The  latter  restrict  him  to  a  specified  person  or  object 
The  person  who  receives  the  estate  by  such  appoint- 
ment is  called  the  appointee  and  the  donee  is  called  the 
appointor. 

Interest  of  Donee. — ^The  general  rule  is  that  the 
donee  of  the  power  has  no  interest,  right,  or  title  in  the 
property,  except  where  the  power  is  for  his  own  benefit. 
Thus,  if  the  power  is  general  to  the  donee  to  appoint 
to  whomsoever  he  may  choose  either  by  deed  or  will, 
the  donee  is  practically  the  owner.  He  has  absolute 
control  and  can  appoint  as  well  to  himself  as  to  any 
other  person  (116  Pa.,  547).  But  the  donee  can  not 
have  a  greater  interest  than  the  donor,  and  hence  noth- 
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ing  can  be  done  under  a  power  which  the  donee  could 
not  himself  have  done  (121  Pa.,  205). 

While  under  some  circimistances  it  is  discretionary 
with  the  donee  whether  or  not  he  will  exercise  the 
power,  yet  under  others  equity  will  compel  an  execu- 
tion. The  test  seems  to  be  whether  the  power  is  for 
the  interest  of  the  donee  alone,  or  whether  it  is  coupled 
with  a  trust  in  which  other  persons  are  interested.  In 
the  former  case  he  may  elect  to  exercise  it  or  not,  but  in 
the  latter,  he  must  exercise  it  (Sugden  Powers,  158). 

Execution  of  a  Power. — ^The  power  must  be 
executed,  in  good  faith,  by  the  proper  person,  and  carry 
out  the  intention  of  the  donor  as  expressed  in  the 
instrument  creating  the  power  (  ,  W.  N.  C,  358).  A 
power  may  be  executed  by  any  responsible  person.  An 
infant  may  execute  a  power  when  he  has  no  interest 
in  the  land  (Kent's  Comm.,  Vol.  IV,  324).  A  married 
woman  may  make  a  deed  under  a  power  without  her 
husband's  joining  in  the  deed  (18  W.  N.  C,  357). 
When  no  person  is  named  in  the  will  to  execute  a  power 
relating  to  real  estate  it  is  deemed  to  be  given  to  the 
executors  (Act  February  24,  1834,  P.  L.,  73).  When 
powers  are  given  to  several  executors,  and  some  of 
them  renounce  or  die,  the  surviving  or  remaining  exec- 
utors may  execute  the  power  (Act  February  24,  1834). 
So,  also,  the  powers  given  to  an  executor  succeed  to  an 
administrator  de  bonis  non  (Act  March  12,  1800, 
3  Sm.,  433,  and  66  Pa.,  498).  The  powers  given  to 
assignees  for  the  benefit  of  creditors  survive  to  the  act- 
ing or  surviving  trustee,  when  the  co-trustee  has 
renounced,  died,  or  been  discharged  (Act  May  3,  1855, 
P.  L.,  416) .  When  a  power  is  given  to  several  who  are 
of  legal  capacity,  it  must  be  executed  by  all  jointly. 
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The  performance  of  a  power  may  be  delegated  to  an 
attorney  or  agent  when  the  instrtunent  creating  the 
power  does  not  give  a  discretion  to  the  donee  (Act 
March  14,  1850,  P.  L.,  195). 

An  execution  of  the  power  is  not  void  because  it 
exceeds  the  power  when  the  part  in  excess  is  separable 
from  the  part  authorized  by  the  power,  nor  because  it 
falk  short  of  it,  nor  because  an  exact  execution  is 
impossible.  When  one  has  both  a  power  to  sell  and  an 
interest  in  the  land  and  he  makes  a  sale  and  convey- 
ance generally,  i.  e.,  without  reference  to  his  power,  it 
is  deemed  that  the  land  passed  by  virtue  of  his  owner- 
ship and  not  in  execution  of  the  power.  This  is  the 
rule,  although  the  ownership  is  but  for  a  part,  and  the 
power  is  over  the  whole  (8  Watts,  203). 

In  exercising  a  power  of  sale,  it  generally  means 
that  such  sale  is  to  be  for  cash  (Kent's  Comm.,  Vol. 
IV,  page  331),  and  a  power  of  sale  to  an  executor 
includes  the  power  to  mortgage  the  property  (14  W. 
N.  C,  76,  I  Rawle,  231,  and  73  Pa.,  182). 

A  power  to  be  exercised  at  a  certain  time  can  not 
be  executed  before  that  timj  (10  Watts,  279,  and 
49  Pa.,  256).  But  after  the  time  of  execution  arrives, 
it  will  endure  so  long  as  the  occasion  for  its  exercise 
requires  (70  Pa.,  446).  Thus,  a  power  to  sell  real 
estate  devised  upon  different  trusts  will  remain  valid  so 
long  as  any  of  the  trusts  continue. 

Extinguishment  or  Destruction  of. — A  power 
may  be  extinguished  by  (a)  a  release  by  the  donee,  or 
(b)  by  sale  or  transfer  of  his  estate,  or  (c)  by  his 
death.  But  it  is  a  general  rule  that  a  naked  power  can 
not  be  destroyed  by  any  act  of  the  person  to  whom  it  is 
given. 
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V,— TITLES  TO  ESTATES  IN  REAL 
PROPERTY, 

TiUc, 

Definition  and  Nature  of  Title. — ^Title  is  that 
collection  of  facts  upon  which  the  right  of  ownership  in 
things  real  or  personal  is  founded  or  proved.  Title  to 
real  property  may  be  acquired  in  two  different  ways — 
(a)  by  descent,  (b)  by  purchase,  i.  e.,  by  operation  of 
law  or  by  act  of  the  party  ( i  Binn.,  i,  6  W.  &  S.,  258). 

Title  by  Descent. 

Definition  and  Nature  of  Title  by  Descent. — 
Title  by  descent  is  the  title  by  which  one  person,  by 
operation  of  law,  acquires  the  real  estate  of  another 
upon  the  latter's  death.  The  person  from  whom  the 
property  descends  is  called  the  ancestor.  The  person  to 
whom  it  descends  is  called  the  heir.  It  is  a  well  recog- 
nized principle  of  law  that  until  a  will  is  produced  the 
ancestor  is  presumed  to  have  died  intestate.  Hence, 
immediately  upon  the  death  of  the  ancestor,  the  title  to 
all  his  estates  of  inheritance  vests  in  the  heir  or  heirs — 
subject,  of  course,  to  the  widow's  dower,  the  husband's 
curtesy,  and  the  claims  of  the  ancestor's  creditors 
(4  Dallas,  64).  Terms  of  years  and  other  estates  less 
than  freehold  of  inheritance  are  regarded  as  personal 
property,  and,  on  the  death  of  the  ancestor,  vest  in  his 
executor  or  administrator.  A  vested  equitable  estate  in 
lands  descends  in  the  same  manner  as  a  legal  estate 
(I  Gr.,  235). 

Even  though  a  will  be  produced,  the  failure  to 
mention  an  heir,  especially  a  child,  will  raise  the 
presumption  that  such  omission  was  accidental  and 
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vest  in  such  heir  that  share  of  the  estate  which  he 
or  she  would  have  received  had  there  been  no  will.  The 
descent  of  real  property  is  governed  by  the  law  of  the 
place  where  the  land  is  situated,  and  not  the  law  of  the 
domicile  of  the  ancestor.  That  law  governs  which  was 
in  force  at  the  time  of  the  ancestor's  decease  and  not 
that  which  came  into  existence  subsequent  to  the  death. 

Consanguinity  and  Affinity. — ^The  law  relating 
to  the  descent  of  property  is  founded  on  the  relation- 
ship that  exists  between  the  parties.  This  relationship 
is  of  two  kinds,  consanguinity  and  affinity.  Qjnsan- 
guinity  is  that  relationship  which  arises  from  a  com- 
munity of  blood,  and  exists  between  persons  who  are 
descended  from  a  common  ancestor.  Consanguinity  is 
again  divided  into  lineal  and  collateral.  Lineal  con- 
sanguinity exists  between  persons  who  descend  one 
from  the  other  in  the  direct  or  single  line  of  descent, 
as  father,  grandfather  in  the  ascending  series,  or  as  son, 
grandson  in  the  descending  series.  Collateral  consan- 
guinity is  where  the  relationship  is  traced  through  dif- 
ferent lines  of  descent  up  to  the  common  ancestor,  as 
brothers,  cousins,  and  nephews. 

Affinity  is  the  relationship  created  between  par- 
ties by  marriage,  either  of  themselves,  or  of  their 
respective  relatives,  as  husband  and  wife,  mother-in- 
law  and  father-in-law  (see  1 13  Pa.,  98). 

General  Principles. — Beforetakinguptheseveral 
intestate  laws  in  Pennsylvania,  two  well  recognized 
principles  in  the  descent  of  real  estate  should  be  given. 
First,  The  lineal  descendants  in  the  descending  series 
inherit  equally,  and  no  distinction  is  made  between 
males  and  females,  where  all  are  in  the  same  degree 
removed  from  the  intestate  ancestor,  as  children  of  the 
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same  father  and  mother.  But  if  they  are  removed  in 
different  degrees,  as  when  they  consist  of  a  son  and 
daughter  and  the  children  of  a  deceased  son  or  daugh- 
ter, the  children  would  inherit  only  that  share  of  the 
decedent's  estate  to  which  their  father  or  mother  would 
have  been  entitled  if  he  or  she  had  survived  the 
deceased.  In  the  former  case,  they  are  said  to  be  of 
the  "whole  blood"  and  take  per  capita.  In  the  latter 
case,  they  take  "by  representation"  or  per  stirpes. 
Thus,  an  ancestor  has  as  living  heirs  one  son  and  two 
grandsons,  the  children  of  a  deceased  daughter.  The 
son  would  take  per  capita  one-half  of  the  whole  estate, 
the  grandsons  would  each  take  per  stirpes  one-fourth  of 
the  entire  estate. 

Second,  The  second  general  rule  is  that  the  lineal 
heirs  in  the  ascending  series  will  take  in  preference  to 
collateral  kindred.  Thus,  if  a  son  die  without  issue  his 
estate  will  go  to  his  parents  in  preference  to  his 
brothers  or  cousins. 

Pennsylvania  Acts  Relating  to  Intestates. 

The  several  Pennsylvania  acts  (Act  April  8,  1833, 
P.  L.,  316;  Act  April  8,  1883,  P.  L.,  319;  Act  April  10, 
1848,  P.  L.,  537;  Act  June  30,  1885,  P.  L.,  251 ;  Act 
April  27,  1855,  P.  L.,  368;  Act  April  13,  1887,  P.  L., 
53)  prescribe  how  real  property  shall  descend  in  case 
the  ancestor  die  without  making  a  will.  In  general,  it 
should  be  said  that  these  acts  embrace  the  general 
principles  just  given  and  provide  that  no  one  not  of 
the  blood  of  the  first  purchaser  shall  take  a  fee  under 
the  acts.  The  "first  purchaser"  is  the  person  who  first 
acquired  the  land  in  any  manner  except  by  descent 
under  the  intestate  laws.     As  stated  in  another  para- 


Digitized  by  VjOOQIC 


riTLES  TO  ESTATES  IN  REAL  PROPERTY     967 

graph,  either  the  husband  or  wife  may  elect  to  take 
against  the  other's  will.  In  such  case  if  the  wife  elects 
to  take  against  the  husband's  will,  she  takes  that  prop- 
erty which  would  have  been  hers  had  her  husband  died 
intestate  (Act  April  8,  1833,  P.  L.,  249).  When  the 
husband  takes  against  his  wife's  will,  he  may  choose 
(a)  either  his  curtesy  in  his  wife's  real  estate,  or  (b) 
the  same  interest  she  would  have  taken  in  his  estate 
had  he  died  intestate  (Act  May  5,  1855,  P.  L.,  430). 

A  clear  outline  of  the  laws  relating  to  the  descent 
of  an  intestate's  property  can  best  be  given  by  applying 
the  acts  to  the  several  classes  that  most  often  arise. 

I. — Unmarried  Ancestor,  or  Widow  or  Wid- 
ower WITHOUT  Lineal  Descendants. — Real  Estate. 
— In  the  case  of  an  unmarried  man  or  woman,  or  a 
widower  or  widow  leaving  no  child  or  lineal  descend- 
ant, the  estate  is  distributed  as  follows:  The  real 
estate  goes  to  the  father  and  mother  and  the  survivor  of 
them  for  life,  and  they  hold  not  as  joint  tenants  but  by 
entireties  (65  Pa.,  395). 

(b)  At  their  death  it  will  descend  to  the  brothers 
and  sisters  of  the  whole  blood  of  the  unmarried  ances- 
tor or  widow  or  widower,  and  to  the  children  of  such 
deceased  brothers  and  sisters  in  equal  shares.  The  chil- 
dren take  by  representation,  i.e.,  between  them,  the  share 
of  such  deceased  brother  or  sister  is  divided  equally. 
Since  grandchildren  represent  their  parent,  their  estate 
is  subject  to  the  indebtedness  of  their  deceased  parent  to 
the  estate  of  the  intestate  (9  Watts,  352). 

(c)  If  there  are  no  brothers  or  sisters,  then  the 
estate  goes  to  the  nephews  and  nieces  of  the  whole 
blood,  in  equal  shares,  but  without  representation. 
They  take  per  capita  (40  Pa.,  387). 
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(d)  If  there  are  neither  brothers,  sisters,  nephews, 
nieces,  nor  descendants  of  the  whole  blood,  the  estate 
goes  to  the  next  of  kin — ^being  descendants  of  brothers 
and  sisters  of  the  whole  blood.  The  next  of  kin  are  to 
be  ascertained  by  the  rules  of  the  civil  not  of  the  canon 
law;  hence,  a  grandmother  will  take  in  preference  to 
uncles  and  aunts  (45  Pa.,  430). 

(e)  If  there  are  no  next  of  kin,  then  the  estate  goes 
to  the  father  and  mother  and  to  the  survivor  of  them 
absolutely. 

(f)  If  there  are  neither  parents,  brothers,  sisters, 
nephews,  nieces,  next  of  kin,  nor  descendants  of  the 
whole  blood,  then  the  estate  goes  to  the  intestate's 
brothers,  sisters,  nephews,  and  nieces  of  the  half  blood, 
equally  or  by  representation  as  provided  respectively  in 
the  case  of  such  collaterals  (b  and  c)  of  the  whole 
blood.  There  can  be  no  representation  admitted  among 
collaterals  after  the  children  of  brothers  and  sisters. 
Hence,  children  of  a  deceased  uncle  are  excluded  when 
there  are  uncles  or  aunts  surviving  (7  W.  &  S.,  255). 

(g)  In  default  of  all  of  the  above  named  classes,  the 
estate  will  then  escheat  to  the  state. 

Personal  Estate, — (a)  The  personal  estate  goes 
to  the  mother  and  father  absolutely,  (b)  If  the  parents 
are  dead,  the  personal  estate  is  distributed  in  like  man- 
ner as  the  real  estate,  except  that  there  is  no  distinc- 
tion made  as  to  whole  or  half  blood. 

II. — ^WiDow  OR  Widower  Leaving  Children  or 
Lineal  Descendants. — Real  Estate. — (a)  If  all 
the  lineal  descendants  of  a  widow  or  widower  stand  in 
the  same  degree  of  kindred  to  the  intestate,  as  where 
they  are  all  children  or  all  grandchildren,  they  each 
take  an  equal  share  of  the  real  estate. 
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(b)  But  if  such  lineal  descendants  stand  in  different 
d^jees  of  kindred  to  the  intestate,  as  where  they  are 
children  and  also  children  of  a  deceased  child  of  the 
intestate,  they  take  by  representation.  The  children 
of  the  deceased  child  will  take  between  them  the  share 
of  their  parent. 

Personal  Estate. — ^The  personal  estate  is  distributed 
in  the  same  manner  as  the  real  estate. 

III. — Married  Man  Leaving  a  Wife. — Real  and 
Personal  Estate. — (a)  If  there  be  no  issue,  one-half  of 
the  real  estate  will  go  to  the  wife  for  life  and  one-half 
of  the  personal  property  goes  to  her  absolutely.  Upon 
the  death  of  the  wife,  the  real  estate  is  governed  by  the 
rules  outlined  in  Section  I. 

(b)  If  there  are  children  or  issue  of  deceased  chil- 
dren, one-third  of  the  real  estate  goes  to  the  wife  for 
life  and  one-third  of  the  personal  property  goes  to  hec 
absolutely.  Otherwise  his  real  estate  is  governed  by 
the  rules  stated  in  Section  11. 

(c)  If  there  are  no  known  heirs  or  kindred  the 
entire  real  estate  and  personal  property  go  to  the  wife 
absolutely. 

IV. — Married  Woman  Leaving  a  Husband. — 
Real  Estate. — (a)  If  there  is  no  issue,  all  the  real 
estate  goes  to  the  husband  for  life.  All  the  personal 
estate  goes  to  him  absolutely,  (b)  After  the  death  of 
the  husband  the  real  estate  is  governed  by  the  rules 
given  in  Section  I.     (Pages  967  and  968.) 

(c)  If  there  is  issue,  all  the  real  estate  goes  to  the 
husband  for  life,  (d)  After  the  death  of  the  husband, 
the  real  estate  goes  to  the  children  and  issue  of  deceased 
children  in  the  manner  outlined  in  Section  II.  (Pages 
968  and  969.) 
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Personal  Estate. — ^The  personal  estate  goes  to  the 
husband  and  children,  share  and  share  alike.  If  any 
child  or  children  die  and  leave  issue,  such  issue  take 
among  them  the  deceased  parent's  share. 

Adopted  Children. — Any  child  (Act  May  19, 
1887,  P.  L.,  125)  or  adult  (Act  May  8,  1889,  P.  L., 
168)  may  be  adopted  in  Pennsylvania  and  share  in  the 
estate  of  the  adopting  parent,  (a)  If  the. adopting 
parent  have  other  children,  the  adopted  one  shares  in 
the  inheritance  only  as  one  of  them  in  case  of  intestacy, 
and  he,  she  or  they  may  respectively  inherit  from  and 
through  each  other  as  if  all  had  been  lawful  children  of 
the  same  parent. 

(b)  If  the  adopted  child  should  die  intestate,  the 
adopting  parents  inherit  to  the  exclusion  of  natural 
kindred  (Act  April  13,  1887,  P.  L.,  53). 

Illegitimate  Children. — Children  bom  out  of 
wedlock  take  the  name  of  their  mother,  who  may 
inherit  from  them  and  from  whom  they  may  inherit 
equally  with  after  bom  legitimate  children  (49  Pa., 
373).  Bastards  may  also  inherit  from  each  other  (Act 
June  5,  1883,  P.  L.,  88).  The  Acts  of  June  10,  1901 
(P.  L.,  639,  551),  provide  that  illegitimate  children 
shall  be  considered  as  of  the  half  blood  to  all  other  chil- 
dren of  the  same  mother,  and  subject  to  this  restriction, 
either  they  or  their  heirs  may  inherit  from  their  mother 
and  among  themselves,  and  their  mother  may  inherit 
from  them.  The  intent  of  these  acts,  it  would  seem,  is 
to  l^timize  illegitimate  children  and  heirs  as  to  their 
mother  and  her  heirs,  but  is  not  to  change  the  existing 
law  with  regard  to  the  father  or  heirs  of  such  children. 

Posthumous  Children. — Posthumous  children 
inherit  equally  with  those  bom  during  the  ancestor's  life. 
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Advancements. — Any  advancements  that  may  be 
made  to  any  child  of  an  intestate  during  the  lifetime  of 
such  intestate  shall  be  deducted  from  his  share  of  the 
estate  when  final  distribution  is  made  (Act  April  8, 
1833,  P.  L.,  319).  But  the  gifts  must  be  made  as 
advancements  (4  Wh.,  130).  Advancements  do  not 
bear  interest  (i  S.  &  R.,  425),  and  their  value  is  to  be 
estimated  according  to  the  value  at  the  time  of  the  gift, 
and  not  at  the  time  of  the  parents'  death  ( i  S.  &  R., 
422). 

Administrator. 

When  a  person  owning  propery  dies  without  mak- 
ing a  valid  will,  the  law  distributes  his  estate  among  his 
heirs  in  the  manner  which  has  just  been  outlined.  As 
has  been  stated  before,  the  real  estate  descends  direct 
to  the  heirs  and  the  personal  estate  goes  to  the  personal 
representative  of  the  intestate  and  is  administered  by 
him.  This  administration  must  be  made  through  and 
by  a  person  properly  appointed  by  legal  authority.  The 
person  who  is  thus  appointed  is  called  the  administrator. 

Appointment  of  an  Administrator. — He  is 
appointed  by  authority  of  the  Orphans'  Court.  But 
before  such  appointment  can  be  made  (a)  an  affidavit 
of  death  must  be  filed  (Act  May  15,  1874, 
P.  L.,  194),  (b)  application  for  letters  of  admin- 
istration must  be  made,  (c)  .notice  of  such  appli- 
cation must  be  published  in  a  county  newspaper  (Act 
June  24,  1885,  P.  L.,  155),  and  (d)  a  bond  with  two  or 
more  good  and  sufficient  sureties  to  the  approximate 
value  of  the  estate  must  be  given  by  him  to  whom  the 
letters  are  to  be  granted  (Act  March  15,  1832,  P.  L.. 
139) .    The  court  has  also  power  to  appoint  an  adminis- 
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trator  where  there  is  a  will  and  the  executor  appointed 
under  it  renounces  the  charge.  In  this  case  the 
appointee  is  called  administrator  cum  testamento 
annexo. 

Who  May  be  Appointed  an  Administrator. — 
In  general,  any  person  may  be  appointed  administrator 
who  is  competent  to  make  a  contract.  The  court  will 
hear  and  consider  any  objections  to  a  person  proposed 
as  administrator,  and,  if  legally  disqualified,  the 
appointment  will  not  be  made.  Illiteracy  and  poverty 
of  themselves  do  not  disqualify  (lOO  Pa.,  434),  nor 
does  the  fact  that  a  woman  is  married,  if  she  has  the 
assent  of  her  husband  (65  Pa.,  311).  But  insolvency 
renders  a  person  otherwise  entitled  incompetent  to 
become  an  administrator  (33  Pa.,  537).  An  eldest  son 
who  stands  in  the  position  of  a  litigant  with  the  estate 
is  not  entitled  to  letters  of  administration  (11  Pa., 
157),  nor  is  any  other  person  who  has  an  adverse  inter- 
est (4  Watts,  34).  Residuary  legatees  are  to  be 
appointed  in  all  cases  of  administration  cum  testamento 
annexo  (Act  March  15,  1832,  P.  L.,  140). 

Order  of  Appointment. — ^There  is  a  certain  order 
prescribed  by  statute  in  which  letters  of  administration 
are  to  be  granted  (Act  March  15,  1832,  P.  L.,  140). 
If  the  intestate  be  a  wife,  the  husband  shall  have  the 
preference  to  all  other  persons.  In  all  other  cases 
administration  is  to  be  granted  in  the  following  order : 
(i)  To  the  widow,  (2)  to  the  children,  (3)  to  the 
father,  (4)  to  the  mother,  (5)  to  the  brothers,  (6)  to 
the  sisters,  (7)  to  the  grandchildren,  (8)  to  any  other 
of  the  next  of  kin  who  would  be  entitled  to  a  share  in 
the  distribution  of  the  estate,  (9)  to  one  or  more  of  the 
principal  creditors  of  the  decedent 
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Males  are  always  to  be  preferred  to  females,  and 
hence  a  brother  of  the  half  blood  is  entitled  to  a  prefer- 
ence over  sisters  of  the  whole  blood  (59  Pa.,  55).  A 
mother  is  entitled  before  a  sister  of  the  half  blood  (4  S. 
&  R.,  201).  Among  the  children,  the  right  to  admin- 
ister does  not  depend  on  seniority.  It  is  entirely  in  the 
discretion  of  the  register  of  wills  what  daughter  he  will 
appoint,  when  there  are  no  sons  (  57  Pa.,  356) .  As  also 
what  stranger  where  there  are  neither  creditors  nor 
next  of  kin  (9  S.  &  R.,  186). 

Duties  of  an  Administrator. — ^The  administra- 
tor has  five  well  defined  duties  to  perform — (i)  He 
must  give  a  bond,  (2)  make  an  inventory,  (3)  collect 
the  debts,  (4)  pay  the  debts,  and  (5)  distribute  the 
residue. 

Inventory. — ^The  administrator  must  make  an 
inventory  of  all  the  goods,  chattels,  and  credits  of  the 
deceased  as  far  as  he  may  know  and  can  ascertain  them, 
and  exhibit  the  same  in  the  register's  office  within 
thirty  days  from  the  time  the  letters  of  administration 
are  granted;  and  also  a  just  account  and  settlement 
thereof  within  one  year  of  the  same  time,  or  when  there- 
unto legally  required  (Act  March  15,  1832,  P.  L., 
135).  Additional  inventories  may  be  made  and  filed 
correcting  and  supplementing  prior  ones  (8*  S.  &  R., 
128).  The  administrator  is  also  compelled  to  make 
a  return  of  after  found  goods  within  four  months  of 
their  discovery  (Act  Feb.  24,  1834,  P.  L.,  73).  This 
inventory  is  made  in  the  presence  and  with  the  assist- 
ance of  appraisers,  who  are  appointed  by  the  court  and 
duly  sworn  to  the  faithful  discharge  of  their  duties 
(Act  March  15,  1832,  P.  L.,  142).  There  are  gen- 
erally two  copies  of  this  inventory — one  under  attesta- 
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tion  of  the  administrator's  oath  is  filed  in  the  office  of 
the  register  of  wills,  and  the  other  is  kept  by  the  admin- 
istrator (Act  June  24,  1885,  P.  L.,  155). 

Debts. — As  soon  as  the  inventory  is  filed,  it  is  the 
duty  of  the  administrator  to  collect  all  outstanding 
debts  and  convert  the  assets  in  his  hands  into  cash.  It 
is  then  his  duty  to  pay  the  debts  of  the  intestate.  The 
order  of  the  application  of  the  several  funds  to  the  pay- 
ment of  debts  is  as  follows :  ( i )  The  general  personal 
estate,  not  expressly  or  by  implication  exempted;  (2) 
lands  expressly  devised  to  pay  debts;  (3)  estates 
descended;  (4)  devised  lands  charged  with  the  pay- 
ment of  debts  generally,  whether  devised  in  general  or 
specific  terms;  (5)  general  legacies;  (6)  specific  lega- 
cies; (7)  real  estate  devised,  whether  in  general  or 
specific  terms  (5  Pa.,  356-7). 

The  debts  owed  by  the  intestate  must  be  paid  in  the 
manner  and  order  following:  (i)  Funeral  expenses, 
medicine  furnished  and  medical  attendance  given  dur- 
ing the  last  illness  of  the  decedent,  servant's  wages  not 
exceeding  one  year.  (2)  Rents,  not  exceeding  one 
year.  (3)  All  other  debts  without  regard  to  the  same, 
except  debts  due  the  commonwealth,  which  shall  be 
last  paid  (Act  February  24,  1834,  P.  L.,  77),  unless 
secured  by  judgment  (4  W.,  73).  But  there  is  no 
priority  between  debts  of  the  same  class,  as  between 
funeral  expenses  and  medical  attendance  (11  Phila., 
12).  "Servants'  wages"  means  menial  servants 
(5  Binn.,  167),  and  includes  a  bar-keeper  (3  S.  & 
R.,  351)  but  not  workmen  employed  at  iron  works  and 
the  like  (5  Binn.,  167).  These  services  must  not  be 
rendered  during  the  last  year  of  the  decedent's  life 
(33  Pa.,  395).    The  Statute  of  Limitations  may  be 
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pleaded  by  an  administrator  or  executor  on  behalf  of 
the  decedent  (no  Pa.,  70).  Moreover,  a  debt  of  a 
decedent  is  not  revived  by  the  promise  of  an  adminis- 
trator or  executor  to  pay  it  ( i  Whart.,  66,  and  35  Pa., 

259). 

Distribution  of  Residue. — It  is  the  duty  of  the 
administrator  to  distribute  whatever  balance  remains 
in  his  hands,  after  the  payment  of  all  debts,  among  the 
surviving  relatives  as  provided  by  the  statutes  relating 
to  intestates. 

Title  by  Purchase. 

Definition  and  Kinds  of  Purchase. — ^Title  by 
purchase  includes  every  other  mode  of  acquiring  title 
than  by  descent.  It  does  not  matter  whether  title  be 
vested  by  act  of  the  parties  or  by  the  operation  of  law. 

The  party  in  whose  favor  it  is  created  must  accept 
it  in  order  that  any  title  may  pass,  but  he  can  not  be 
compelled  to  accept  unless  he  has  placed  himself  under 
obligations  by  a  valid  contract  of  sale  (Kent's  Qjmm,, 
Vol.  Ill,  page  373).  Title  by  purchase  may  be 
acquired  in  seven  different  wasrs.  These  ways  are  (a) 
by  devise,  (b)  escheat,  (c)  accretion,  (d)  adverse  pos- 
session and  limitation,  (e)  public  grant,  (f)  involun- 
tary alienation,  and  (g)  private  grant 

WiUs. 

Definition  and  Nature  of  a  Will. — ^Title  by 
devise  is  that  title  to  lands  which  is  created  by  will. 
The  term  "devise"  is  applicable  to  real  property.  Both 
the  real  property  and  the  instrument  by  which  it  is  con- 
veyed are  called  a  "devise."  The  transfer  by  will  of 
personal  property  is  called  a  '^bequest."    The  instru- 
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ment  by  which  the  personal  property  is  transferred  is 
called  a  "testament."  The  disposition  of  real  or  per- 
sonal property  to  take  effect  after  the  death  of  the  tes- 
tator is  called  a  will  and  testament.  The  two  charac- 
teristics of  a  will  are  (a)  that  it  is  to  take  effect  at  the 
death  of  the  maker  and  not  sooner,  and  (b)  that  it  is 
revocable  by  the  maker  at  any  time  before  his  death 
(15  W.  N.  C,  150,  24  W.  N.  C,  23,  and  116  Pa.,  440). 
Wills  are  of  two  kinds,  unwritten  and  written. 

Unwritten  Wills. — ^An  unwritten  or  nuncupative 
will  is  one  made  by  spoken  words  and  disposes  of  per- 
sonal property  only.  There  are  two  requisites  to  an 
im written  will.  First,  It  must  be  made  (a)  during 
the  last  sickness  of  the  testator  and  (b)  in  the  house  of 
his  habitation,  or  where  he  has  resided  for  the  space  of 
ten  or  more  days  prior  to  the  making  of  such  will, 
unless  he  is  surprised  by  sickness  away  from  his  home 
and  die  before  return  thereto. 

Second,  When  the  sum  bequeathed  exceeds  one  hun- 
dred dollars,  it  must  be  proved  that  the  testator,  at  tht 
time  of  pronouncing  the  bequest,  bid  the  persons  pres- 
ent to  bear  witness  that  such  was  his  last  will  (Act 
April  8,  1833,  P.  L.,  249).  It  is  a  well  recognized 
principle  that  a  nuncupative  will  is  good  only  when 
made  in  such  extremity  of  the  last  sickness,  as  precludes 
a  written  one  (4  W.  &  S.,  357).  Moreover,  each  of 
the  requisites  must  be  clearly  proved  by  two  competent 
witnesses  (21  Pa.,  296).  The  requisites  just  given  for 
a  nuncupative  will  do  not  apply  in  the  cases  of  a  mar- 
iner at  sea,  or  a  soldier  in  actual  military  service  (Act 
April  8,  1833,  P.  L.,  249).  It  should  be  added 
that  real  estate  can  not  be  devised  by  a  nuncupative 
will. 
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Written  Wills. 

Every  will  must  be  in  writing,  unless  the  person 
making  it  is  prevented  by  the  extremity  of  his  last  sick- 
ness (Act  April  8,  1833,  P.  L.,  249).  A  writing  upon 
a  slate  is  not  a  valid  will  (ii  Phila.,  541),  but  a  will 
written  in  pencil  is  valid  (84  Pa.,  510). 

There  are  three  parties  to  a  will — (i)  the  testator, 
(2)  the  donees,  and  (3)  the  executor. 

Testator. — ^The  testator  is  the  party  who  makes 
the  will  which  indicates  how  his  property  is  to  be  con- 
veyed to  others.  The  act  prescribes  that  every  person 
of  sound  mind,  who  is  twenty-one  years  of  age  and 
upwards,  may  dispose  by  will  of  his  or  her  real  and 
personal  estate  (Act  April  8,  1833,  P.  L.,  249).  Nor 
is  there  any  stricture  on  the  right  of  a  married  woman 
to  dispose  of  her  separate  estate  other  than  that  her 
husband  can  not  be  a  witness  (Act  April  11,  1848, 
PL.,  537). 

A  testator  is  of  sound  mind  if  he  dispose  of  his 
property  with  judgment  and  discretion  (8  Watts,  66), 
or  if  he  were  capable  of  recollecting  the  property  he 
was  about  to  bequeath,  the  manner  of  distributing  it, 
and  the  objects  of  his  bounty  (33  Pa.,  469,  39  Pa., 
191,  and  65  Pa.,  368).  Mere  feebleness  of  intellect 
will  not  incapacitate  a  testator  (i  Yeates,  114),  nor  is 
advanced  age  a  sure  test  of  a  testator's  incapacity  (see 
68  Pa.,  342,  65  Pa.,  347,  and  loi  Pa.,  495).  It  is  a 
ruling  principle  that  every  man  is  presumed  to  possess  a 
sound  mind,  and  it  is  incumbent  on  the  party  alleging 
insanity  to  establish  the  fact  (i  Yeates,  114).  But  if 
general  insanity  is  proved,  it  is  presumed  to  continue 
until  a  recovery  is  shown.  Hence,  the  party  ailing  a 
restoration  to  sanity  must  prove  his  allegation  (8  Watts, 

62 
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66),  or  that  the  will  was  executed  during  a  lucid  inter- 
val (9  Pa.,  151). 

Persons  under  duress,  i.  e.,  deprived  of  their  free 
will,  can  not  make  a  will.  Nor  can  persons  under  such 
undue  influence  as  deprives  them  of  their  ability  to  act 
as  free  agents,  make  a  valid  will.  As  to  what  consti- 
tutes undue  influence  is  a  question  to  be  determined 
from  the  peculiar  circumstances  of  each  case.  Stronger 
proof  of  undue  influence  is  required  in  the  case  of  a 
relative  than  of  a  stranger  (97  Pa.,  163,  and  122  Pa., 
239),  and,  also,  in  the  case  of  a  person  who  receives 
small  benefit  from  a  will  than  one  who  receives  the  bulk 
of  the  estate  (66  Pa.,  283).  It  seems  that  when  a 
stranger  takes  a  large  benefit  under  a  will  and  occupied 
such  a  position  towards  the  testator  that  gave  him  a 
strong  influence  over  the  mind  of  the  testator  at  the 
time  the  will  was  made,  the  ordinary  presumption  of 
testamentary  capacity  does  not  obtain,  but  that  those 
who  maintain  the  will  are  bound  to  meet  and  overthrow 
by  positive  proof  the  presumption  of  incapacity  because 
of  undue  influence  (41  Pa.,  312,  4  W.  N.  C,  173, 
89  Pa.,  220,  and  80  Pa.,  170). 

The  sufficiency  of  the  evidence  to  establish  testa- 
mentary incapacity  is  for  the  court.  It  has  been  held 
error  to  submit  it  to  the  jury  (82  Pa.,  172). 

Donees. — ^The  donees  are  the  parties  who  take 
under  the  will.  They  may  be  either  devisees  or  lega- 
tees. The  former  where  the  devise  is  a  gift  of  real 
property,  the  latter  where  the  bequest  is  one  of  money 
or  personal  property. 

Any  person  may  be  a  devisee  or  a  legatee,  including 
married  women,  infants,  persons  of  not  sound  minds. 
It  has  been  stated  that  a  devise  to  charities  (a)  must  be 
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made,  at  least,  one  calendar  month  before  the  decease 
of  the  testator  (page  946),  and  be  attested  by  two  cred- 
ible, and  at  the  time,  disinterested  subscribing  witnesses 
($y  Pa.,  209,  and  15  W.  N.  C,  247).  Devises  to  unin- 
corporated societies,  if  for  charitable  uses,  are  good  and 
vest  ir  the  society  when  it  is  incorporated  (63  Pa., 
465).  While  the  law  presimies  an  acceptance  of  a 
beneficial  devise  or  legacy,  yet  title  will  not  vest  in  him 
until  he  assents  to  it.  No  one  can  be  made  to  accept  a 
gift  against  his  will.  When  one  takes  a  gift,  he  accepts 
it  subject  to  all  the  conditions  imposed  by  the  testator. 

Executor. — An  executor  is  the  person  to  whom 
the  testator  commits  the  carrying  into  effect  of  his  last 
will  and  testament.  The  executor  is  always  named  in 
the  will  by  the  testator.  The  executor  acts  as  the  per- 
sonal representative  of  the  decedent.  He  discharges 
the  liabilities,  executes  the  contracts,  and  continues  any 
civil  litigations  of  the  testator.  But  he  is  not  person- 
ally liable  for  any  debts  or  costs,  unless  he  sign  a  writ- 
ten promise  to  that  effect  The  qualifications  and 
duties  of  an  executor  are  similar  to  those  of  an  admin- 
istrator, and  it  is  unnecessary  to  again  repeat  them. 
There  is,  of  course,  this  distinction — ^the  will  guides 
the  executor  in  the  management  and  distribution  of 
the  estate,  while  the  administrator  has  no  guide  but  the 
operation  of  law. 

Execution  of  a  Will. — ^The  statute  provides  that 
unless  prevented  by  last  sickness,  the  will  must  be  signed 
by  the  testator  at  the  end  thereof  or  by  some  person  in 
his  presence;  and  in  all  cases  must  be  proved  by  the 
oaths  or  affirmations  of  two  or  more  competent  witnesses 
(Act  April  8,  1833,  P.  L.,  249).  These  are  the 
demands  of  a  formal  will  and  should  be  complied  with. 
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When  the  witnessessubscribe  their  names  they  should 
write  their  addresses  opposite.  But  it  is  not  necessary 
that  the  will  be  under  seal  (i  Dall.,  94),  nor  that  it 
should  have  attesting  or  subscribing  witnesses  (6  S.  & 
R.,  452),  nor  that  it  be  on  one  sheet  of  paper  (98  Pa., 
159),  nor  even  that  it  be  signed  by  the  testator  ( 16  W. 
N.  C,  300).  Duncan,  /.,  says  that  all  that  is  required 
to  constitute  a  valid  disposition  of  real  estate  by  will  is 
that  it  should  be  in  writing,  put  into  writing  in  the 
testator's  lifetime,  and  proved  by  two  competent  wit- 
nesses (6  S.  &  R.,  453).  Each  witness  must  separately 
depose  to  all  facts  necessary  to  a  complete  execution 
(6  S.  &  R.,  47).  A  will  was  held  to  be  valid  which 
was  dictated  by  the  dying  testator,  signed  by  two  sub- 
scribing witnesses,  but  not  signed  by  the  testator  him- 
self (16  W.  N.  C,  300,  and  15  W.  N.  C,  473).  So, 
also,  an  envelope  and  several  slips  of  paper  with  writing 
thereon  were  held  to  constitute  a  will  (98  Pa.,  159). 

It  has  been  held  that  the  will  need  not  be  read 
to  the  testator  if  he  had  knowledge  of  its  con- 
tents (43  Pa.,  73).  If  the  subscribing  witnesses 
are  dead  or  out  of  the  reach  of  the  court,  proof  of  their 
handwriting  will  be  sufficient  (6  Pa.,  409).  A  will 
may  be  executed  by  a  mark,  even  though  the  testator 
be  able  to  sign  his  name  (84  Pa.,  217),  or  the  signa- 
ture may  be  made  by  a  second  person  at  the  testator's 
request,  as  "E.  N.  for  R.  D.  at  her  request"  (30  Pa., 
2x8).  In  general,  wills  relating  to  real  estate  must  be 
executed  according  to  the  laws  of  the  state  where  the 
land  is  situated,  but  those  that  relate  to  personal  prop- 
erty are  governed  by  the  law  of  the  testator's  domicile 
(Story  on  Conflict  of  Laws,  pages  533  and  591,  and 
6Binn.,  359). 
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Codicil. — ^A  codicil  is  some  qualification  of  or 
addition  to  a  last  will  and  testament.  No  matter  how 
many  codicils  there  are,  each  must  be  executed  with  the 
same  formalities  as  the  will  itself.  It  is  a  general  rule 
that  all  codicils  are  part  of  the  will  and  are  to  be  con- 
strued as  such.  When  there  are  several  codicils,  the 
later  ones  operate  to  revive  and  republish  the  earlier 
ones.  Hence,  a  will  made  by  a  minor  or  a  person  of 
unsound  mind  may  be  rendered  valid  by  a  codicil  repub- 
lishing it,  and  executed  after  the  disability  is  removed. 
If  a  codicil  expressly  refers  to  a  prior  instrument  it  is 
not  necessary  that  it  should  be  on  the  same  piece  of 
paper  as  the  will  in  order  that  it  should  republish  the 
will  (Kent's  Comm.,  Vol.  IV,  513-31-20). 

Revocation  of  a  Will. 

Revocation  may  be  either  (a)  absolute  or  (b)  pro 
tanto.  Absolute  revocation  means  the  making  null  and 
void  of  the  entire  instrument.  Pro  tanto  revocation 
is  that  which  annuls  a  part,  only  so  much  as  relates  to 
certain  persons  or  specified  gifts.  The  statute  provides 
that  a  will  may  be  altered  or  repealed  (a)  by  some 
other  will,  (b)  by  codicil  in  writing,  (c)  by  other  writ- 
ing executed  and  proved,  (d)  by  burning,  cancelling, 
obliterating  or  destro)ring  a  will  by  the  testator  himself 
or  by  some  one  in  his  presence  and  by  his  express  direc- 
tion, (e)  by  subsequent  marriage  and  birth  of  children 
(Act  April  8,  1833,  P.  L.,  250),  and  (f)  by  alteration 
of  property.  A  testator  to  revoke  a  will  must  have  the 
same  degree  of  competency  which  is  necessary  to  make 
one. 

By  Some  Other  Will. — ^A  will  can  not  be 
revoked  by  parol  (25  Pa.,  453),  but  it  may  be  revoked 
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by  a  subsequent  instrument  executed  as  a  will  even 
though  no  words  of  revocation  be  used  (2  W.  N.  C, 
493,  and  10  Pa.,  82).  It  is  also  a  well  recognized  rule 
that  the  republication  of  a  former  will  revokes  a  subse- 
quent one,  and  this  republication  of  a  former  will  may 
be  by  parol  (2  Binn.,  406). 

By  Codicil. — A  codicil  may  revoke  a  will  in  three 
different  ways.  First,  It  may  revoke  the  will  in 
express  and  unequivocal  terms.  Second,  It  may  dis- 
pose of  the  estate  in  a  manner  wholly  different  from 
the  will.  Third,  It  may  republish  a  will  and  revoke  an 
intermediate  one  (48  Pa.,  501).  The  general  rule  is 
that  a  codicil  operates  as  a  revocation  in  so  far  as  it  is 
inconsistent  with  the  will.  When  a  testator  republishes 
his  will,  the  will  is  to  be  construed  with  regard  to  the 
property  of  which  he  is  seized,  and  the  persons  named 
therein,  at  the  date  of  the  republication  (154  Pa.,  523). 

By  Other  Writing. — A  former  will  may  be 
revoked  by  "other  writing"  executed  in  the  manner 
of  will.  But  such  writing  need  not  be  proved  before 
the  register  of  wills  to  operate  as  a  revocation  (69  Pa., 

By  Destruction  of  Will. — ^The  rule  relating  to 
the  destruction  of  a  will  seems  to  be  this,  that  any  act 
which  stamps  upon  the  will  an  intent  that  it  shall  have 
no  effect,  though  not  a  complete  obliteration  or  physical 
destruction  will  act  as  a  revocation  (58  Pa.,  238). 
Thus,  the  tearing  of  the  testator's  name  from  a  codicil 
(5  Qark,  i )  will  revoke  the  codicil.  Erasing  the  testa- 
tor's signature  and  writing  thereon  ^'cancelled"  and  a 
slight  tear  will  also  revoke  a  will  (58  Pa.,  238).  The 
erasure  of  the  signature  alone  will  revoke  a  will  (2  Pa., 
no). 
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Subsequent  Marriage  and  the  Birth  of 
Children. — Mr.  Justice  Read  gives  these  five  statu- 
tory rules  in  force  in  Pennsylvania  relative  to  the  revo- 
cation of  wills  by  marriage  and  the  birth  of  children : 

First,  The  will  of  a  single  woman  is  revoked  by 
her  subsequent  marriage,  and  is  not  revived  by  the  death 
of  her  husband. 

Second,  If  a  man  makes  a  will  and  marries  and  dies 
leaving  a  widow,  so  far  as  regards  the  widow  he  dies 
intestate.     His  will  is  revoked  pro  tanto. 

Third,  If  a  man  makes  his  will  and  has  an  afterbom 
child  or  children,  not  provided  for  in  such  will,  and 
dies,  leaving  such  children,  so  far  as  regards  the  chil- 
dren he  dies  intestate,  and  his  will  is  revoked  pro  tanto. 

Fourth,  If  a  man  makes  his  will  and  marries,  and  dies 
leaving  a  widow  and  child,  not  provided  for  in  such 
will,  his  will  is  revoked  only  pro  tanto. 

Fifth,  If  a  man  makes  his  will,  marries  and 
dies,  leaving  a  widow  but  no  known  heirs  or  kindred, 
it  is  clearly  revoked,  so  far  as  to  give  to  his  widow 
both  the  real  and  personal  estate  absolutely  (34  Pa., 

483). 

Alteration  of  Property. — ^If  the  testator  dispose 
of  devised  property  either  by  sale  or  otherwise  there 
will  be  an  implied  revocation  of  the  will.  But  when 
the  testator  has  only  contracted  to  sell  and  has  made  no 
conveyance,  the  devise  will  take  effect,  subject,  of 
course,  to  the  vendee's  right  of  specific  performance 
(Kent's  Comm.,  Vol.  IV.,  527). 

Probate  of  a  WiU. 

To  probate  a  will  is  to  prove  by  two  competent 
witnesses  that  the  instrument  produced  is  the  last  will 
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and  testament  of  the  deceased  whose  signature  it  bears. 
Admitting  a  will  to  probate  is  a  judicial  act  (7  Watts, 
51 ),  and  the  proceedings  take  place  before  the  raster 
of  wills  or,  on  appeal,  before  the  judge  of  the  Orphans' 
Court  of  the  county  within  which  was  the  family  or 
principal  residence  of  the  decedent  at  the  time  of  his 
decease.  If  the  decedent  had  no  such  residence  in  this 
commonwealth  then  the  will  may  be  probated  before 
the  register  of  the  county  where  the  principal  part  of 
the  estate  of  such  decedent  is  (Act  March  15,  1832, 
P.  L.,  136).  The  party  in  whose  possession  the  will 
is  may  be  cited  by  the  register  to  bring  it  forth,  as 
also  may  the  witnesses  be  cited  to  appear  before  him 
(Act  March  15,  1832,  P.  L.,  136). 

A  nuncupative  will  is  not  admitted  to  probate  until 
fourteen  days  after  the  death  of  the  decedent  and  not 
until  after  the  widow  be  given  the  opportimity  to  con- 
test the  same.  Moreover,  a  nuncupative  will  must  be 
proved  before  six  months  have  elapsed  from  the  speak- 
ing of  the  alleged  testamentary  words  (Act  March 
15,  1832,  P.  L.,  136). 

Wills  proved  in  another  state  or  county  may  be 
admitted  to  probate  in  any  county  if  the  person  produc- 
ing the  copy  of  the  will  also  produce  therewith  a  copy 
of  the  record  of  the  proceedings  for  the  probate  of  the 
original  attested  by  the  person  having  power  to  receive 
the  probate  of  such  original  (Act  March  15,  1832, 
P.  L.,  136). 

Contested  Wills. — ^The  validity  of  any  will  may 
be  contested  before  the  register  by  filing  with  him  a 
caveat  The  party  who  brings  the  will  forward  to  be 
probated  is  called  the  proponent.  He  who  disputes  it 
is  called  the  contestant.    This  caveat  simply  warns  the 
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register  that  an  issue  will  be  raised.  But  an  issue  will 
only  be  granted  when  there  is  a  material  fact  in  dispute 
stated  specifically  in  writing  (8  Phila.,  595).  A  bond 
with  sureties  for  the  security  of  costs  must  be  filed 
with  the  register  within  ten  days  after  the  filing  of  the 
caveat  (Act  June  6,  1887,  P.  L.,  359),  and  unless  this 
be  done  the  caveat  should  be  dismissed  (  5  Kulp,  31). 

A  will  may  be  contested  on  any  ground  that  would 
tend  to  impeach  its  validity.  It  may  be  averred  (a)  that 
it  was  not  executed  in  accordance  with  the  statutory 
formalities  of  the  law,  or  (b)  that  it  was  forged  or 
revoked,  or  (c)  that  it  was  procured  by  force,  fraud, 
misrepresentation,  or  (d)  undue  influence,  or  (e)  that 
the  testator  was  incompetent  by  reason  of  insanity  or 
other  disability.  In  case  the  will  be  declared  invalid, 
the  estate  will  be  distributed  under  the  intestate  laws 
of  the  state. 

Effect  of  Probate. — As  soon  as  the  will  is 
admitted  to  probate,  it  is  conclusive  as  to  the  personal 
estate  (19  Pa.,  485,  6  Pa.,  409,  id.,  435,  and  i  Yeates, 
87),  but  it  is  not  conclusive  as  to  the  realty  until 
after  five  years  (Act  April  22,  1856,  P.  L.,  533). 
After  the  letters  testamentary — ^judicial  authority 
under  which  the  executor  acts — ^have  been  granted,  the 
wills  are  recorded  and  filed  and  are  free  of  access  at  any 
time  in  the  office  of  the  regpister  of  wills. 

Construction  of  Wills. — ^The  cardinal  rule  of 
construction  is  that  the  intent  of  the  testator  is  to  be 
gathered  from  the  four  comers  of  the  will,  taken  as  a 
whole  (i  Yeates,  518,  115  Pa.,  590,  and  id.,  120). 
The  circumstances  of  the  testator,  his  character,  his 
family,  and  the  amount  and  character  of  his  property 
may  be  taken  into  consideration  to  learn  this  intent 
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(68  Pa.,  477).  But  in  the  determination  of  the  testa- 
tor's intention,  the  question  is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his  words  ( 1 12  Pa., 
532,  and  125  Pa.,  323).  Particular  expressions  may 
be  construed  in  subordination  to,  or  disregarded 
entirely,  if  they  stand  in  the  way  of  the  testa- 
tor's general  intent  (5  Watts,  9).  Where  there  is 
a  general  intent  and  also  a  particular  one  inconsistent 
therewith,  the  latter  must  give  way  to  the  former 
(35  Pa.,  393).  Words  may  be  supplied  to  carry  out 
a  defectively  expressed  intent,  but  not  to  raise  an  intent 
(53  Pa.,  74).  The  technical  meaning  of  words  is  to  be 
taken,  unless  it  be  clear  that  the  testator  used  them  in 
their  popular  sense  (  58  Pa.,  424) .  In  doubtful  cases  of 
construction,  the  law  favors  an  absolute  rather  than  a 
defeasible  estate;  a  vested  rather  than  a  contingent 
one;  the  first  taker  rather  than  the  second  one  as  the 
principal  object  of  the  testator's  bounty;  and  that  dis- 
tribution which  conforms  as  nearly  as  possible  to  the 
general  laws  of  inheritance  (23  Pa.,  9).  When  two 
clauses  in  a  will  are  totally  inconsistent  and  incapable 
of  being  reconciled,  the  later  will  prevail  (3  Whart., 
162).  So,  also,  where  there  are  several  devises  of  the 
same  thing,  the  last  must  prevail  (2  Yeates,  525,  3  Gr., 
169).  A  will  must  be  so  construed  that  every  clause 
may  take  effect  if  possible  (113  Pa.,  11).  While  it  is 
prestuned  that  the  testator  did  not  mean  to  die  intestate 
as  to  any  part  of  his  property  (113  Pa.,459),yet  where 
the  mode  of  distribution  under  a  will  is  doubtful,  the 
principles  of  the  intestate  act  may  be  applied  (20  W.  N. 
C,  559»  19  W.  N.  C,  524,  and  113  Pa.,  459). 

Lapsed  Legacies. — ^The  general  rule  of  law  is  that 
the  death  of  a  legatee  or  devisee  before  the  death  of  the 
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testator  extinguishes  the  legacy  or  devise  (Acts  of  May 
6,  1844,  and  June  4,  1879,  P-  ^f  88;  104  Pa.,  342,  and 
97  Pa.,  187),  unless  there  appears  on  the  face  of  the 
will -a  clear  intention  on  the  part  of  the  testator  to  make 
a  substitutionary  legacy  or  devise  (i  Binn.,  559, 
2  Rawle,  28,  154  Pa.,  527,  and  2  Chest.  Co.,  225). 
The  cases  that  most  frequently  arise  in  which  the 
courts  hold  a  substitutionary  gift  was  intended  are 
those  in  which  the  disjunction  "or**  is  employed  in  con- 
nection with  the  phrase  "heirs  and  assigns,"  or  equiva- 
lent. The  use  of  the  conjunction  "and"  will  not  prevent 
a  legacy  or  devise  from  lapsing  ( 104  Pa.,  342.  See  Act 
Apr.  8,  1833,  P.  L.,  249,  Act  May  6,  1844,  P.  L., 

564). 

TITLB  BY  B8CHBAT. 

Definition  and  General  Nature  of  Title  by  Escheat. 

Escheat  is  the  accidental  reverting  of  lands  to  the 
commonwealth.  It  is  provided  by  the  Act  of  May  2, 
1889  (P.  L.,  66)  that  where  a  person  possessed  of  real 
or  perscmal  estate  dies  without  heirs  or  known  kindred, 
such  estate  shall  escheat  to  the  state.  It  does  not  mat- 
ter whether  the  estate  be  legal  or  equitable,  or  whether 
it  was  held  by  the  person  in  severalty  or  as  tenant  in 
common,  co-tenant,  joint  tenant  or  in  partnership.  It 
is  also  provided  that  when  no  owner  can  be  found  for 
property  in  custody  of  the  court  for  the  period  of  seven 
years,  such  property  shall  escheat.  So,  also,  when  a 
beneficiary  to  a  trust  fund  remains  unknown  for  a 
similar  period  of  time.  The  state  has  power  to  sell 
whatever  property  escheats  to  it.  The  person  who  first 
informs  the  Auditor-General  of  an  escheat  by  writing 
signed  by  the  person  in  the  presence  of  two  subscribing 
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witnesses  is  entitled  to  one-third  of  the  proceeds  of 
such  sale  after  all  costs  are  deducted. 

Escheat  of  Land  Owned  by  Corporations. 

Domestic  corporations  may  hold  such  real  estate  as 
is  necessary  for  its  legitimate  business  (Act  April  29, 
1855,  P.  L.,  331),  and  if  formed  under  the  Act  of  1874 
may  hold  it  to  an  amount  the  clear  yearly  value  or 
income  whereof  does  not  exceed  twenty  thousand  dol- 
lars (Act  April  29,  1874,  P.  L.,  73).  Foreign  corpora- 
tions can  hold  real  estate  only  in  certain  cases  (subject 
of  Corporations).  They  may  hold  real  estate  pur- 
chased at  a  judicial  sale  (Act  April  26,  1856,  P.  L., 
329),  but  only  for  a  period  of  ten  years  (Act  May  23, 
1887,  P-  L.,  176).  A  corporation  can  not  purchase  or 
hold  lands  in  this  commonwealth  without  authority  to 
do  so.  Lands  purchased  by  a  corporation  without  a 
license  to  do  so,  or  held  in  a  quantity  not  authorized  by 
charter  escheat  to  the  state  (Act  April  6,  1833,  P.  L., 
167). 

Title  by  Accretion. 

Title  by  accretion  is  that  mode  of  acquiring  a  right 
of  property  to  that  increase  of  real  estate  caused  by 
the  additions  of  foreign  soil  through  the  operation  of 
natural  causes.  The  foreign  deposit  is  called  alluvion, 
and  may  consist  of  soil,  water  plants,  shells,  or  in  fact 
any  thing  washed  on  the  shore  by  the  action  of  the 
water.  All  such  accretions  become  a  part  of  the  land 
upon  which  they  are  cast  and  the  property  of  the  owner 
of  the  soil  (26  Pa.,  51).  The  title  to  such  accretions 
does  not  rest  upon  the  mere  fact  of  attachment  to  the 
soil,  but  rather  upon  the  fact  that  the  ^grm^  i?wnf r  ia 
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miable  to  ide^f^^y  ^^«  prr>jw>r»y  if  the  former  owner 
can  prove  his  property,  he  has  the  right  of  ownership — 
unless  such  accretion  remain  upon  the  land  sufficiently 
long  to  become  permanently  attached  thereto  (i8  N. 
Y.,  147).  When  an  island  in  a  non-navigable  stream 
results  from  accretion,  it  becomes  the  property  of  him 
on  whose  soil  it  is  formed  (36  Pa.,  194). 

Title  by  Adverse  Possession. 

Definition  and  General  Nature  of  Title  by 
Adverse  Possession. — Mere  naked  possession  of  land 
vests  in  him  who  has  possession  a  sufficient  right  of 
property  as  to  permit  him  to  hold  the  land  against  every 
person  except  the  true  owner.  But  in  order  that  his 
possession  may  vest  in  him  a  title,  it  must  be  adverse 
to  and  independent  of  the  real  owner.  Possession  is 
adverse  when  the  enjoyment  of  the  land  is  under  such 
circtmistances  as  would  indicate  that  it  was  commenced 
and  continued  under  an  assertion  or  color  of  right  on 
the  part  of  the  possessor  (35  Pa.,  191, and  75  Pa.,  397). 
Color  of  right  means  an  entry  made  under  some  instru- 
ment of  writing,  such  as  a  deed  or  will,  which  purports 
to  convey  a  title — i.  e.,  made  jinder  a  bona  fide  claim  of 
title  (23  Pa.,  254),  and  therefore  (a)  actual  (10  Watts, 
141),  (b)  continuous  (5  S.  &  R.,  236)  and  (c)  hostile 
possession  (6  Pa.,  210,  12  S.  &  R.,  340). 

Possession  not  Adverse. — ^There  are  four  prin- 
cipal circumstances  which  should  be  stated  under  which 
possession  is  not  adverse.  First,  When  both  parties 
claim  under  the  same  title,  there  can  be  no  adverse 
possession.  Thus,  if  a  father  dies  seised  of  land  and 
leaves  two  sons,  one  of  whom  enters  into  possession, 
the  Statute  of  Limitation  will  not  run  against  the  other 
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son  because  the  possession  of  the  one  son  is  adverse 
to  the  other. 

Second,  There  is  no  adverse  possession  when  the 
possession  of  one  party  is  consistent  with  the  title  of 
the  other.  Thus,  where  the  rents  of  a  trust  estate  were 
received  and  receipted  for  by  the  beneficiary  for  more 
than  twenty  years  after  the  creation  of  the  trust  and 
without  interference  of  the  trustee,  the  receipt  was  held 
not  to  be  adverse  to  the  title  of  the  trustee  (*  8  East- 
Eng.,248). 

Third,  Where,  in  contemplation  of  law,  the  claim- 
ant has  never  been  out  of  possession,  the  possession  is 
not  adverse.  Thus,  A  devised  lands  to  B  and  his  heirs. 
After  the  death  of  both  A  and  B,  the  heirs  of  B  in  com- 
pany with  a  stranger,  C,  entered  into  possession  and 
took  the  profits  for  twenty  years.  It  was  held  that  the 
title  of  C  was  not  adverse  to  that  of  the  heirs  of  B — 
for  when  two  are  in  possession,  the  law  adjudges  it  to 
l)e  the  possession  of  him  who  has  the  right  (*  i  Ld. 
I^y^.  Eng.,  329). 

Fourth,  There  can  be  no  adverse  possession  when 
the  one  in  possession  has  acknowledged^Jhe  claim- 
ant's title.  Thus,  A  leased  land  to  B^for^  a  term 
of  years.  B  paid  the  rent  for  the  term  and  remained 
in  possession  for  twenty-one  years  after  the  expiration 
of  the  lease.  It  was  held  that  the  tenant's  possession 
was  not  adverse  to  that  of  the  landlord  (2  Binn.,  468). 

How  Title  by  Adverse  Possession  May  be 
Made  Absolute.  —  There  are  two  ways  by  which 
a  title  by  adverse  possession  may  be  made  abso- 
lute, (a)  by  lapse  of  time  or  (b)  by  estoppel. 

*  These  are  leading:  and  excellent  iHnstratiTe  cases  on  the  princiole 
stated  and  are  therefore  cited. 
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By  Lapse  of  Time. — It  is  a  settled  rule  of  law  that 
the  law  will  raise  a  presumption  of  a  grant  (6  S.  &  R., 
21 )  where  there  has  been  an  actual  or  constructive 
exclusive  and  adverse  possession,  under  color  of  right, 
continued  in  without  interruption  (3  S.  &  R.,  29)  for 
the  period  of  twenty-one  years  or  more  (75  Pa.,  397, 
2  Pa.,  185,  and  see  2  Watts,  23).  This  continuous 
adverse  possession  need  not  be  in  the  same  person. 
But  there  must  be  privity  of  estate  between  the  succes- 
sive disseisors,  in  order  that  their  several  holdings  may 
be  tacked  together  and  produce  a  continuity  of  adverse 
possession  (34  Pa.,  38,and  134  Pa.,  181 ).  Whether  or 
not  a  possession  has  all  the  elements  necessary  to  make 
it  adverse  is  a  question  to  be  decided  by  the  jury  under 
proper  instructions  from  the  court.  There  will  be  no 
presumption  of  a  grant  unless  the  use  or  occupation  of 
the  land  would  otherwise  have  been  unlawful  (4  S.  & 
R.,  456,  Act  Mar.  26,  1785,  2  Sm.,  299). 

By  Estoppel. — Title  by  adverse  possession  may  also 
be  perfected  by  estoppel.  Estoppel  is  an  admission  or 
representation  which  is  held  by  law  to  be  conclusive 
upon  the  party,  making  it,  because  its  disproof  would 
result  in  injury  to  him  who  relied  upon  its  truth  (see 
subject  of  Equity).  With  reference  to  titles  to  real 
property,  estoppels  are  of  two  kinds.  These  are  estop- 
pels in  pais  and  by  deed  (35  Pa.,  523). 

Estoppel  in  Pais. — ^An  estoppel  in  pais  arises  from 
acts  and  declarations  of  a  person  by  which  he  induces 
another  to  alter  his  position  injuriously  to  himself. 
This  principle  of  law  applies  where  the  owner^stands 
J:q^-and  sees  his  land  improved  upon,  even  though  the 
owner  be  ignorant  of  his  rights  (4  W.  &  S.,  323,84  Pa., 
391,  and  194  Pa.,  647),  or  where  he  permits  the  land  to 
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278,  and  46  Pa.,  333).  However,  it  is  the  universal 
practice  for  the  mortgagor  to  remain  in  possession, 
and  when  this  is  the  understanding,  the  mortgagee  has 
no  right  to  possession  until  default  (38  L^.  Int., 
276).  As  to  all  other  persons,  except  the  mortgagor 
and  mortgagee,  the  mortgage  is  but  a  lien  on  and  not 
an  estate  in  the  land  (76  Pa.,  250). 

The  mortgage  can  not  be  created  by  parol  (3  P.  & 
W.,  269).  It  must  be  in  writing  (i  Pa.,  240,  and 
6  Watts,  126,  405),  and  in  general  any  deed  which 
appears  upon  its  face  to  have  been  intended  as  a  secur- 
ity for  the  payment  of  money  will  be  construed  as  a 
mortgage  (9  S.  &  R.,  434).  The  mortgage  may  con- 
sist of  two  separate  instruments  or  of  one  instrument 
which  contains  two  separate  parts.  In  either  case  the 
one  separate  instnunent  or  part  contains  an  absolute 
conveyance  of  the  estate  to  the  mortgagee,  the  other 
instrument  or  conveyance  contains  the  defeasance 
clause  and  qualifies  the  absolute  conveyance  (3  Watts, 
188). 

Defeasance  Clause. — ^This  defeasance  clause  pro- 
vides that  the  conveyanceshall  be  void  when  the  condition, 
usually  the  payment  of  money,  is  performed,  and  shall 
become  absolute  in  the  mortgagee  upon  breach  of  the 
condition.  No  particular  form  is  necessary  to  a 
defeasance  clause  (iii  Pa.,  14),  but  (a)  it  must  be 
made  at  the  time  the  deed  is  made,  (b)  it  must  be  in 
writing,  (c)  it  must  be  signed,  sealed,  acknowledged 
and  delivered,  and  (d)  must  be  recorded  within  sixty 
days  from  the  execution  thereof  (Act  June  8,  1881, 
P.  L.,  84).  Thus,  an  absolute  deed  containing  the 
clause,  "subject  to  the  right  of  redemption  of  the  prop- 
erty by  the  grantor,"  is  a  mortgage  ( iii  Pa.,  56). 
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Essentials  of  a  Mortgage. 

There  are  four  essentials  of  a  valid  mortgage — (a) 
competent  mortgagor  and  mortgagee;  (b)  the  property 
must  be  mortgageable;  (c)  the  consideration  must  be 
good  and  sufficient;  (d)  the  mortgage  must  be 
executed  and  delivered;  (e)  and  it  must  also  be 
recorded.    • 

Competent  Parties. — ^The  general  rule  is  that 
whoever  is  capable  of  contracting  for  himself  or  on 
behalf  of  another  may  become  a  mortgagor.  An 
infant's  mortgage  is  voidable.  A  lunatic's  mortgage 
can  be  sustained  only  where  the  proof  is  full  and  clear 
that  it  was  made  during  a  lucid  interval.  Married 
women  may  execute  mortgages  when  joined  by  their 
husbands.  But  if  the  husband  be  declared  a  lunatic, 
the  wife  may  mortgage  her  land  without  him  (Act 
May  25,  1878,  P.  L.,  154).  Corporations  may  also 
become  mortgagors,  unless  restricted  by  their  charters. 
Executors  and  administrators  may,  upon  decree  of 
orphans'  court,  mortgage  real  estate  for  the  following 
purposes — (i)  to  pay  debts  or  to  support  minor  chil- 
dren, (2)  to  pay  balance  due  on  settlement  of  final 
account,  (3)  to  maintain  and  educate  minor  children, 

(4)  to  improve  and  repair  other  parts  of  the  estate, 

(5)  or  when  the  estate  is  in  decay  or  improductive  and 
expensive  (Act  March  29,  1832,  P.  L.,  198). 

Mortgageable  Property. — ^Any  vested  interest 
or  estate  in  lands,  legal  or  equitable,  is  capable  of  being 
mortgaged.  The  following  interests  have  been  held 
subject  to  mortgage :  A  contingent  interest,  reversions 
and  remainders,  a  mortgage  of  a  mortgage,  the  interest 
of  one  in  possession  under  a  parol  contract  of  sale 
(Act  April  27,  1855,  P.  L.,  369),  and  leaseholds  in 
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colliery,  mining  land,  manufactory,  or  other  premises. 
But  a  mere  possibility  or  expectancy  not  coupled  with 
an  interest  growing  out  of  the  property  is  not  mort- 
gageable (io8  Mass.,  347;  see  also  17  S.  &  R.,  419, 
and  69  Pa.,  387).  Nor  is  an  interest  in  the  proceeds 
of  lands  ordered  to  be  sold  and  distributed  among 
legatees  mortgageable  (3  Watts,  289). 

Consideration  of  a  Mortgage. — ^The  mortgage 
must  be  founded  on  a  sufficient  consideration.  Any 
benefit  to  the  mortgagor  or  to  a  third  person,  or  any 
prejudice  to  the  mortgagee  sustained  at  the  request  of 
the  mort^igor  will  support  the  mortgage.  Most  gen- 
erally, mortgages  are  for  the  security  of  a  debt.  As 
against  third  parties,  this  debt  must  be  ascertained  or 
ascertainable,  i.  e.,  it  must  be  so  defined  that  other 
debts  can  not  be  substituted.  Parol  evidence  may  be 
received  to  identify  the  debt  secured  by  the  mortgage. 
The  debt,  moreover,  must  have  a  definite  existence  at 
the  time  the  mortgage  is  created.  Future  advances 
may  be  secured  by  mortgage  (a)  when  the  mortgagee 
is  bound  to  make  them  (24  Pa.,  372),  and  (b)  when 
they  are  to  be  made  by  third  persons  (69  Pa.,  380). 

Execution  and  Delivery. — ^The  statute  of  June 
8,  1 881  (P.  L.,  84)  makes  the  execution  and  delivery 
of  the  mortgage  and  its  acceptance  by  the  mortgagee 
essential  to  its  validity.  The  subjects  of  the  execution 
and  delivery  of  written  instruments  conveying  real 
estate  will  be  considered  more  fully  in  the  following 
pages  of  this  book  (pages  looi  and  1005). 

Recording  of  a  Mortgage. — No  mortgage  shall 
be  good  to  convey  any  freehold  or  estate  for  life  or  for 
years  unless  such  deed  be  acknowledged  and  recorded 
within  SIX  months  after  the  date  thereof,  within  the 
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county  where  such  lands  lie  (Act  May  28,  1715,  i  Sm., 
95).  Of  course,  an  unrecorded  mortgage  is  post- 
poned to  subsequent  recorded  judgment  (3  Yeates, 
359).  But  it  is  good  in  equity  as  against  the  mort- 
gagor (i  Dallas,  430)  and  subsequent  lien  (7  W.  & 
S->  335)  and  judgment  (45  Pa.,  172)  creditors  who 
have  notice  of  its  existence,  also  against  the  heirs  of 
the  mortgagor  (85  Pa.,  364),  and  against  an  assignee 
of  the  mortgagor  in  trust  for  the  benefit  of  creditors 
(32  Pa.,  121). 

Priority  of  Mortgages. — All  mortgages  have 
priority  according  to  the  date  of  recording  them  and 
not  as  to  the  time  of  making  or  executing  the  same.  If 
two  are  left  upon  the  same  day  they  have  priority 
according  to  the  time  they  are  left  at  the  office  for 
record.  With  the  exception  of  those  given  for  pur- 
chase money,  no  mortgage  will  be  a  lien  tmless  it  be 
recorded  (Act  March  28,  1820,  7  Sm.,  303).  The 
lien  only  b^ns  to  run  from  the  date  it  is  left  at  the 
recorder's  office  (3  Pa.,  79).  But  there  is  no  priority 
between  a  mortgage  and  judgment  entered  on  the  same 
day.    They  take  pro  rata  (  22  Pa.,  359) . 

Invalid  Mortgages. 

A  mortgage  may  be  invalid  for  (a)  want  or  (b) 
failure  of,  or  for  (c)  an  illegal  consideration,  or  (d) 
because  it  was  executed  on  Simday  (27  Pa.,  90),  or 
(e)  was  obtained  by  duress  or  undue  influence,  (f) 
Although  usury  does  not  invalidate  the  mortgage,  yet 
the  excess  over  the  legal  rate  can  not  be  collected  (Act 
May  28,  1858,  P.  L.,  622).  (g)  Fraud  will  invali- 
date a  mortgage  (h)  Mortgages  are  also  invalid 
when  not  signed  by  the  mortgagor  or  (i)  when  the 
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amount  of  the  indebtedness  or  (j)  name  of  the  mort- 
gagee is  omitted. 

Mortgagor's  Interest. 

As  a  general  proposition  the  mortgagor,  except  as 
against  the  mortgagee,  has  all  the  rights  and  liabilities 
which  are  usually  incident  to  an  estate  in  lands  (7  S.  & 
R.,  41 1 ).  Equity  regards  him  as  the  real  owner  of  the 
estate  until  a  decree  of  foreclosure  (9  S.  &  R.,  302). 
For  a  limited  time  after  the  breach  of  the  condition 
the  mortgagor  has  a  right  to  redeem  the  mortgaged 
estate.  This  is  called  the  mortgagee's  Equity  of 
Redemption,  because  formerly  it  was  recognized  only 
in  a  court  of  equity.  The  time  within  which  the  mort- 
gagor may  redeem,  or  rather  the  time  which  must 
elapse  after  the  breach  and  before  foreclosure,  is  twelve 
months  (Act  February  7,  1705,  i  Sm.,  59).  But 
this  limitation  may  be  waived,  and  the  time  of  fore- 
closure fixed  at  a  less  time.  The  usual  time  now  stipu- 
lated in  mortgages  is  thirty  days  after  default  of  inter- 
est or  breach  of  the  conditions  (7  Watts,  126).  This 
equity  of  redemption  is  subject  to  levy  and  sale  under 
execution  and  has  most  of  the  characteristics  and  quali- 
ties of  an  estate  in  land  (5  Watts,  272).  It  descends 
to  the  heir,  is  devisable  by  will  and  may  be  conveyed  by 
deed.     It  is  subject  to  curtesy  and  dower. 

Until  foreclosure,  the  mortgagor  may  dispose  of 
the  property  as  he  sees  fit  (9  S.  &  R.,  302).  He  is 
entitled  to  rents  and  emblements  (31  Pa.,  141),  except 
where  they  are  necessary  to  the  mortgagee's  security. 
The  mortgagor's  widow  is  entitled  to  dower ;  but  if  she 
redeem,  the  whole  debt  must  be  paid.  But  the  mort- 
gagor must  pay  the  taxes  (27  Pa.,  49)  and  protect  the 


Digitized  by  VjOOQIC 


QUALITIES  OF  ESTATES  IK   REAL  PROPERTY        933 

property  from  sale  for  unpaid  taxes.  If  the  mortgagor 
refuses  to  pay  the  taxes,  and  the  mortgagee  is  com- 
pelled to,  the  mortgagee  may  collect  such  taxes  from 
the  mortgagor  (io6  Pa.,  i68,  but  see  44  W.  N.  C, 
184).  The  mortgagor  is  also  liable  for  any  waste  that 
he  may  commit  (16  W.  N.  C,  393,  and  21  W.  N.  C, 
491). 

Mortgagee's  Interest. 

The  interest  of  the  mortgagee  in  the  estate  is  con- 
sidered as  personal  property  and  goes  to  his  personal 
representatives  and  not  to  the  heirs  (Bispham  Principles 
Equity,  page  225,  and  68  Pa.,  322).  Hence,  the 
assignment  or  other  disposition  of  the  mortgagee's 
interest  after  his  death  can  only  be  made  by  his  per- 
sonal representatives  and  they  alone  are  entitled  to 
force  a  foreclosure.  It  is  a  well  recognized  principle 
of  law  that  the  mortgagee's  interest  in  the  mortgaged 
land  can  not  be  attached  for  debt  until  after  foreclosure 
(i  Rawle,  327,  12  W.  N.  C,  268,  and  2  Chest,  413). 

Assignment  of  Mortgages. — ^A  formal  assign- 
ment of  a  mortgage  is  made  by  deed.  This  deed  may 
be  a  separate  instrument  or  an  endorsement  upon  the 
mortgage  itself.  It  must  show  a  clear  intention  of  the 
parties  to  make  a  complete  transfer.  The  bond  secured 
by  the  mortgage  should  be  delivered  with  the  deed  of 
assignment  (18  Pa.,  394,  and  yy  Pa.,  383).  Like  the 
mortgage  of  which  it  is  a  transfer,  it  must  be  recorded 
(Act  April  9,  1849,  P-  L.,  527).  It  is  a  general  prin- 
ciple that  an  assignment  of  the  debt  for  which  the 
mortgage  was  given  will  operate  as  an  equitable  assign- 
ment of  the  mortgage,  and  give  to  the  assignee  the 
power  in  equity  to  exercise  all  the  rights  of  the  mort- 
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gagee  (17  S.  &  R.,  400).  The  assignee  of  a  mort- 
gage takes  it  subject  to  all  the  equities  which  the  mcJrt- 
gagor  may  have  against  the  mortgagee  (109  Pa.,  95, 
and  see  9  Pa.,  399,  and  ^^  Pa.,  383).  The  Act  of 
May  25,  1878  (P.  L.,  152),  provides  that  a  married 
woman  may  assign  or  satisfy  a  mortgage  or  judgment 
without  her  husband  joining. 

Remedies  of  a  Mortgagee. — Common  law,  as 
modified  by  the  rules  of  equity,  gave  the  mortgagee 
three  remedies  against  his  mortgagor  upon  default  in  the 
payment  of  interest  or  for  breach  of  any  of  the  condi- 
tions of  the  mortgage.  First,  He  had  a  right  to  take 
possession  of  the  mortgaged  premises  and  to  receive 
the  rents  and  profits  of  the  estate  until  the  debt,  inter- 
est, and  costs  were  paid,  when  the  estate  returned  to 
the  mortgagor.  Second,  He  had  the  right  of  fore- 
closure whereby  he  acquired  an  absolute  title  to  the 
enctunbered  property.  Third,  He  had  the  right  to  sell 
the  premises  in  pursuance  of  an  express  power  given  in 
the  mortgage.  The  general  practice  in  Pennsylvania 
has  been  to  adopt  that  easy  and  satisfactory  course 
prescribed  by  the  Act  of  February  7,  1705  (i  Sm., 
59).  This  method  is  to  issue  a  writ  of  sdre  facias  on 
the  mortgage.  This  forecloses  the  equity  of  redemp- 
tion and  brings  the  mortgaged  estate  to  a  fair  public 
sale  (36  Pa.,  151). 

EQUITABLE  ESTATES. 

I.— Uses.    II.— Trusts. 

Consideration  will  be  given  to  the  subject  of  uses  in 
a  subsequent  paragraph  (page  954).  Attention  will 
now  be  directed  to  the  subject  of  trust  estates. 
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Trasto. 

Definition  and  Nature  of  a  Trust. — ^A  tnist  is 
a  right  of  property,  real  or  personal,  held  by  one  person 
for  the  benefit  of  another  (131  Pa.,  381).  The  person 
who  holds  the  property  is  called  the  trustee,  and  he  for 
whom  it  is  held  is  called  the  cestui  que  trust  or  benefi- 
ciary. The  right  of  the  beneficiary  is  in  the  trust,  the 
obligation  of  the  trustee  results  from  the  trust,  and  the 
right  held  is  the  subject-matter  of  the  trust  All  of 
these  elements  brought  together  constitute  the  trust 
Trusts  may  be  either  (a)  active  or  passive,  (b)  exe- 
cuted or  executory,  or  (c)  express  or  implied  by  law. 

Active  and  Passive  Trusts. — ^An  active  trust  is 
where  some  special  duty  is  to  be  performed  by  the 
trustee  in  respect  to  the  estate,  as  to  collect  the  rents 
or  to  sell  the  premises.  All  other  trusts  are  called 
passive,  dry  or  naked  trusts,  because  there  is  no  duty 
imposed  upon  the  trustee.  When  the  trust  is  a  passive 
or  naked  trust,  the  trust  will  be  destroyed  and  the 
whole  estate  will  vest  in  the  beneficiary  (60  Pa.,  493). 
But  the  courts  will  sustain  an  active  trust  and  will  not 
permit  it  to  be  destroyed  by  the  Act  of  May  17,  1871, 
relating  to  the  transferring  of  trust  funds  to  the  bene- 
ficiary upon  his  or  their  giving  of  proper  security 
(125  Pa.,  346). 

Executed  and  Executory  Trusts. — ^An  executed 
trust  is  where  the  legal  or  equitable  estate  passes  to  the 
trustee  at  its  creation.  All  passive  trusts  and  such  active 
ones  as  confine  the  duty  of  the  trustee  to  the  ordinary 
administration  of  the  property  are  executed  trusts. 

Where  the  trust  is  to  be  perfected  at  a  future  period 
it  is  called  executory.  Thus,  a  conveyance  to  A  in 
trust  to  convey  to  B. 
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Express  Trusts. — Express  trusts  are  those  which 
are  created  by  the  express  act  of  the  owners  of  the 
property.  They  may  be  created  by  parol  (6  W.  &  S., 
97),  but  are  usually  found  in  a  deed,  will,  or  other 
sealed  writing.  It  is  not  necessary  that  the  words 
"trust"  and  "trustee"  be  used  (52  Pa.,  266,  see  60  Pa., 
344).  It  will  be  enough  to  create  a  trust  if  there  be  a 
complete  intention  expressed  with  sufficient  clearness 
(123  Pa.,  451,  but  see  also  56  Pa.,  119,  68  Pa.,  263, 
and  61  Pa.,  52). 

Implied  Trusts. — ^Trusts  which  arise  by  implica- 
tion of  law  are  either  (i)  implied,  (2)  resulting,  or 
(3)  constructive.  They  are  the  creations  of  equity 
and,  formerly,  were  not  recognized  by  courts  of  law. 

These  are  the  circumstances  under  either  of  which  a 
trust  will  always  be  implied:  First,  A  trust  will  be 
implied  whenever  the  owner  of  land  directs  a  certain 
disposition  of  it,  which  is  to  inure  to  the  benefit  of  a 
third  person  and  neglects  to  create  a  trust  in  his  behalf. 
Thus,  a  grant  of  lands  to  A  for  the  payment  of  the  tes- 
tator's debt  due  B  creates  a  trust  in  favor  of  B 
(Bispham's  Equity,  124).  Second,  Where  a  contract 
for  the  sale  of  real  property  is  made  for  a  valuable  con- 
sideration, and  is  evidenced  by  an  instrument  in  writ- 
ing, equity  will  imply  a  trust  in  favor  of  the  vendee 
and  treat  the  vendor  as  his  trustee  (43  Pa.,  170).  Of 
course,  before  the  vendee  could  acquire  legal  title  to  the 
land,  the  trust  must  be  enforced  by  a  decree  of  specific 
performance  of  the  executory  contract  of  sale. 

Resulting  Trusts. — A  resulting  trust  is  pre- 
sumed to  exist  either  from  (a)  the  supposed  intention 
of  the  parties  or  from  (b)  the  nature  of  the  transaction. 
First,  The  intention  to  create  a  trust  will  always  be 
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inferred  where  only  a  part  of  the  trust  is  declared 
(8  Pa.,  38).  Thus,  a  devise  of  an  income  to  a  minor 
A,  when  he  becomes  of  age,  creates  a  resulting  trust  in 
the  immediate  income  to  the  devisor's  heirs.  There  is 
also  a  resulting  trust  in  the  surplus  to  the  heirs  of  the 
devisor,  where  property  is  directed  to  be  sold  for  certain 
purposes  and  the  proceeds  are  more  than  sufficient  for 
the  purposes  named  (2  Binn.,  387,  8  Pa.,  38).  A 
resulting  trust  will  also  arise  in  favor  of  the  grantor 
and  his  heirs  where  the  purposes  of  the  express 
trust  have  failed  (5  Watts,  8,  and  id.,  325).  Thus,  an 
estate  to  A  in  trust  to  convey  at  his  election  to  either  B 
or  C,  and  either  A  or  both  B  and  C  die  before  the  elec- 
tion be  made. 

Second,  Where  an  estate  is  purchased  in  the  name 
of  one  person  and  the  consideration  is  paid  by  another, 
equity  holds  that  a  resulting  trust  was  created.  Thus, 
A  purchases  an  estate  with  his  own  money  and  takes 
the  deed  in  the  name  of  B,  a  trust  results  to  A  because 
he  paid  the  money.  But  as  between  the  parties  to  the 
trust  two  circumstances  must  concur  in  order  that  a 
trust  may  result  to  the  one  paying  the  consideration, 
(a)  The  execution  of  the  deed  in  the  name  of  one  per- 
son must  be  the  result  of  some  fraud,  accident,  or  mis- 
take, or  it  must  be  clearly  established  that  the  person 
paying  the  purchase  money  was  to  have  the  beneficial 
interest  in  the  estate  (32  Pa.,  372).  The  existence  of 
these  facts  may  be  established  by  parol  evidence 
(63  Pa.,  282).  (b)  The  second  circumstance  is  that 
the  purchase  money  must  be  paid  by  the  person  claim- 
ing the  resulting  trust  when  title  is  acquired.  Any 
subsequent  pa3rment  of  the  money  is  not  sufficient  to 
raise  a  I^;al  implication   of  a  trust  (63  Pa.,  282). 
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Moreover,  the  Act  of  June  4,  1901,  makes  two  for- 
malities essential  to  the  validity  of  resulting  trusts  as  to 
bona  fide  judgment  or  other  creditors,  or  mortgagees 
of  the  legal  title,  or  purchasers  from  such  holder  with- 
out notice,  (a)  A  declaration  of  trust  must  have  been 
executed  and  acknowledged  by  the  holder  of  the  legal 
title,  and  recorded  in  the  recorder's  office  of  the  county 
where  the  land  is  situated,  (b)  An  action  of  eject- 
ment must  have  been  b^^n,  in  the  proper  county, 
against  the  holder  of  the  legal  title.  The  wife  may 
maintain  ejectment  against  her  husband,  if  the  legal 
title  is  in  the  husband  and  the  wife  advanced  the  money 
(Act  June  4,  1901). 

The  relationship  between  the  parties  may  be  so 
close  as  to  raise  the  presumption  that  a  gift  and  not  a 
resulting  trust  was  intended,  as  where  the  parties 
are  husband  and  wife  (106  Pa.,  310),  parent  and 
child  (46  Pa.,  508),  and  the  purchase  money  is  paid 
by  the  husband  or  parent,  and  the  deed  is  in  the  name 
of  the  wife  or  child.  But  there  is  no  presumption  of 
a  gift  where  the  deed  is  taken  in  the  name  of  the  hus- 
band or  father  and  the  purchase  money  is  paid  by  the 
wife  or  child  (28  Pa.,  66). 

Constructive  Trusts. — Constructive  trusts  arc 
those  which,  independent  of  any  intention,  are  forced 
on  the  trustee  by  the  principles  of  equity  and  the  opera- 
tion of  law.  They  arise  where  the  trustee  or  any  other 
person  in  a  fiduciary  capacity,  makes  an  illegal  disposi- 
tion of  trust  property  to  the  injury  of  the  beneficiary 
(5  W.  &  S.,  427,  73  Pa.,  146,  393»  and  78  Pa.,  100). 
It  does  not  matter  whether  the  original  holding  of  such 
property  was  legal  or  illegal.  Thus,  A  and  B  pay  the 
purchase  money  in  equal  proportion  and  B  dies  before 
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the  deed  is  given.  A  constructive  trust  is  created  and 
A  holds  as  trustee  for  himself  and  the  heirs  of  B 
(5  Binn.,  126). 

The  most  common  instances  of  constructive  trusts 
are  where  the  trustee  buys  in  the  trust  property  at  his 
own  sale  or  conveys  to  a  third  party  for  an  inadequate 
consideration.  Such  a  sale  or  transfer  is  voidable  at 
the  election  of  the  beneficiary,  and  until  avoidance  or 
ratification  by  him  there  is  a  trust  raised  in  his  favor 
(81  Pa.,  247).  He  may  follow  the  trust  property  into 
whose  ever  hands  it  may  come  with  notice  of  the  trust 

(3W.&S.,373). 

Other  common  cases  of  constructive  trust  arise 
where  one  embezzles  money  entrusted  to  his  care  and 
invests  it  in  real  estate  (41  Pa.,  45),  or  where  a  trustee 
mixes  trust  funds  with  his  own  (28  Pa.,  480).  In 
general,  any  fraudulent  promise  to  secure  a  bequest  or 
any  act  tainted  with  fraud  in  the  handling  of  the  funds 
of  another  will  create  a  constructive  trust  in  favor  of 
the  injured  party  (64  Pa.,  432).  Moreover,  creditors 
have  a  constructive  trust  in  the  property  of  their  debt- 
ors (62  Pa.,  408). 

Trustees. 

Appointment  of  Trustees. — ^Trustees  may  be 
appointed  by  the  deed  creating  the  trust  or  by  the  court 
A  trust  is  never  allowed  to  fail  because  there  is  no 
trustee  to  hold  the  legal  estate.  The  courts  have  full 
power  to  appoint  trustees  where  no  person  is  named  or 
where  the  designated  person  refuses  to  accept  the  trust, 
or  in  case  the  trustee  dies  or  is  dismissed  (Act  June  14, 
1836,  P.  L.,  633).  No  one  can  be  compelled  to  act  as 
trustee.    But  after  there  has  once  been  a  formal  accept- 
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ance,  or  such  interference  with  the  trust  property  as  to 
raise  the  prestunption  of  acceptance,  there  can  be  no 
renunciation  of  the  trust  (6  W.  &  S.,  332). 

Any  reasonable  being  may  be  a  trustee.  A  corpora- 
tion may  be  a  trustee  for  purposes  germane  to  the 
object  of  its  corporate  life  (30  Pa.,  447).  Infants 
may  become  trustees,  and  their  deed  as  such,  under 
order  of  court,  is  as  valid  as  if  they  were  of  full  age 
(Act  July  27,  1842,  P.  L.,  439,  4  Brewster,  292,  and 
35  Pa.,  373). 

Duties  of  Trustees.  —  The  duties  of  trustees 
are  (a)  to  protect  and  preserve  the  trust  estate, 
and  (b)  to  see  that  it  is  employed  solely  for  the 
benefit  of  the  beneficiary  (76  Pa.,  293).  The  measure 
of  the  care  and  diligence  required  of  a  trustee  is  such 
as  would  be  shown  by  a  man  of  ordinary  prudence  and 
skill  in  the  management  of  his  own  estate  (104  Pa., 

46). 

Trustees  should  first  call  in  debts  and  convert  all 
assets  into  cash.  This  cash  should  be  deposited  in  a 
proper  bank.  If  this  is  done,  the  trustee  will  be  liable 
for  the  failure  of  the  bank  in  which  the  deposit  has  been 
made,  only  when  he  has  allowed  the  trust  fund  to 
remain  for  an  unreasonable  time  (144  Pa.,  499) — four 
months  is  such  reasonable  time,  or  by  way  of  an  invest- 
ment (Perry  Trusts,  443),  or  where  he  has  mixed  trust 
funds  with  his  own,  i.  e.,  deposited  them  in  his  name 
(^8  Pa.,  486).  After  the  trust  fund  has  been  properly 
deposited,  the  trustee  should  invest  it  in  good  and  legal 
securities. 

Investment  of  Trust  Funds. — ^The  Act  of 
March  29,  1832  (P.  L.,  193),  authorizes  investments 
of  trust  funds  (a)  in  the  public  debts  of  the  United 
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States,  (b)  of  this  Commonwealth,  (c)  of  the  City  of 
Philadelphia,  or  (d)  in  real  securities  such  as  mort- 
gages and  grotmd  rents  under  certain  restrictions  (Act 
April  13, 1854,  P.  L.,  369).  (e)  Investments  may  also 
be  made  in  the  loans  of  municipal  corporations,  as  the 
bonds  of  counties,  cities,  boroughs,  and  school  districts 
(Act  May  8,  1876,  P.  L.,  133).  But  personal  secur- 
ities or  the  stock  of  an  incorporated  or  unincorporated 
company  are  not  legal  securities,  unless  authorized  by 
the  deed  of  trust  (23  Pa.,  44). 

It  is  a  general  principle  that  the  beneficiary  may 
adopt  or  reject  investments  which  the  trustee  has  made 
in  securities  which  he  is  not  authorized  to  buy,  and 
that  the  trustee  is  liable  in  all  cases  of  supine  negli- 
gence in  the  investment  of  trust  funds — it  does  not 
matter  whether  the  negligence  occur  in  the  purchase  of 
legal  or  unauthorized  securities  (18  Pa.,  303). 

Another  fundamental  principle  is  that  a  trustee  can 
not  in  any  way  use  his  position  for  his  own  advantage. 
Hence,  he  can  have  no  profit  in  any  business  embarked 
in  by  trust  funds  (51  Pa.,  343).  Where  trust  funds 
are  invested  in  a  business,  the  beneficiary  may  take 
either  the  amount  with  interest  which  was  invested  in 
the  business,  or  the  profits  that  arise  therefrom  (36  Pa., 
174).  But  if  he  take  the  profits,  he  must  also  share  in 
the  losses  ( 144  Pa.,  293 ) . 

The  trustee  is  not  chargeable  with  interest  on  the 
trust  fund,  unless  he  improperly  retains  balances  in  his 
hands  (57  Pa.,  46)  or  deposits  them  in  his  own  name 
(68  Pa.,  458). 

Compensation  for  Services. — ^The  trustee  is 
entitled  to  a  reasonable  compensation  for  his  services 
(Act  June  14,  1836,  P.  L.,  635).    What  is  a  fair  and 


Digitized  by  VjOOQIC 


94^  PRINCIPLES  OF   PENNSYLVANIA   LAW 

just  compensation  is  to  be  determined  by  the  court  from 
the  circtunstances  of  each  case  (34  Pa.,  63) .  The  usual 
compensation  is  from  three  to  five  per  cent  of  the 
whole  amount  of  the  trust  fund.  Trustees  are  also 
allowed  for  expenses  reasonably  and  properly  incurred 
in  the  execution  of  the  trust  (46  Pa.,  347). 

Removal  of  Trustees. — ^Trustees  may  be  dis- 
missed whenever  the  courts  are  satisfied  that  there  has 
been  (a)  mismanagement  in  the  administration  of  the 
trust,  or  (b)  whenever  the  trustee  neglects  to  pay  over 
the  principal  or  income,  or  (c)  n^lects  to  comply  with 
any  order  of  court  relating  to  the  trust  (Act  April  i, 
1859,  P.  L.,  406). 

Beneficiaries. 

The  estate  of  the  beneficiary,  of  necessity,  depends 
upon  the  limitations  put  upon  it  by  the  deed,  will,  or 
other  instrument  under  which  the  beneficiary  holds 
title.  In  general  terms,  his  is  the  equitable  title  as  dis- 
tinguished from  the  legal  estate  which  the  trustee 
acquires  (60  Pa.,  492).  Moreover,  the  beneficiary  is 
entitled  to  possession  of  the  trust  estate,  unless  the 
duties  confided  to  the  trustee  are  such  as  to  require 
the  custody  by  him  of  the  trust  property,  and  this  is 
usually  the  case. 

There  are  three  species  of  beneficiaries  which  should 
be  given  careful  consideration.  These  are  beneficiaries 
of  an  estate  which  is-  not  liable  for  dd)ts  contracted  by 
such  beneficiaries — ^i.  e.,  (a)  spendthrifts,  (b)  women, 
and  (c)  charities. 

Trusts  for  Spendthrifts. — As  an  exception  to 
the  general  rule,  a  trust  free  from  the  claims  of  credi- 
tors may  be  created  in  Pennsylvania.     It  is  a  well 
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settied  principle  of  law  in  this  commonwealth  that  a 
benefactor  may  make  a  gift  in  trust  to  one  for  life  and 
couple  with  a  proviso  exempting  the  estate  of  the  bene- 
ficiary from  all  liability  for  debts  contracted  by  such 
beneficiary  (59  Pa.,  395).  Thus,  a  devise  to  a  son  A 
and  another  "in  trust  to  manage  the  estate  and  pay  the 
income  therefrom  to  the  son  A,  neither  principal  nor 
income  to  be  liable  for  the  son's  debts,"  creates  a  spend- 
thrift trust  in  favor  of  A.  The  trust  may  embrace  the 
whole  estate  as  well  as  the  income  therefrom  ( i  C  C, 

453). 

But  there  can  be  no  valid  spendthrift  trust  where 
the  trustee  is  also  the  beneficiary  and  the  abso- 
lute ownership  of  the  subject  of  the  trust  whether 
income  or  principal  vests  in  him  (159  Pa.,  140). 
Hence,  it  is  that  no  person  can  settle  his  estate  upon 
himself  free  from  the  liability  for  his  debts  (139  Pa., 
534).  But  there  may  be  a  spendthrift  trust  created  for 
a  term  of  years,  with  the  remainder  to  the  beneficiary 
in  fee,  as  an  estate  to  A  for  years  without  liability  for 
his  debts,  with  remainder  to  B  in  fee.  But  property 
held  upon  a  spendthrift  trust  is  liable  to  seizure  for  the 
support  of  the  wife  and  child  of  the  beneficiary 
(34  W.  N.  C,  83).  A  spendthrift  trust  may  be  created 
in  favor  of  a  daughter  as  well  as  a  son  (47  Leg.  Int, 

465). 

Trusts  for  Women. — A  separate  use  trust  may  be 
created  for  a  woman  in  this  state,  but  she  will  have  no 
power  over  her  separate  estate  except  that 
which  has  expressly  been  given  to  her  by  the 
instnmient  creating  the  trust  (i  Rawle,  247). 
Moreover,  a  separate  use  trust  can  be  created  only 
for  the  benefit  of  (a)  a  married  woman,  or  (b)  one  in 
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immediate  contemplation  of  marriage  with  a  particular 
person,  at  the  time  of  the  creation  of  the  trust. 
Hence,  if  a  woman  at  the  date  of  the  execution  of  the 
will  be  neither  married  nor  in  contemplation  of  mar- 
riage, the  trust  will  be  invalid  and  her  subsequent  mar- 
riage in  the  testator's  lifetime  will  not  render  it  valid. 
This  rule  is  not  affected  by  the  Act  of  June  4,  1879 
(P.  L.,  88),  providing  that  wills  speak  from  the  death 
of  the  testator  (144  Pa.,  444),  nor  by  the  married 
woman's  Act  of  April  11,  1848  (P.  L.,  536),  (35  Pa., 
134),  nor  by  the  married  person's  property  Act  of 
1887,  as  amended  and  supplemented  by  the  Act  of 
June  8,  1893  (P-  L.,  344)  O31  Pa.,  476). 

It  is  a  general  rule  that  trusts  have  no  existence 
after  the  purpose  of  their  creation  ceases.  Hence,  a 
separate  use  trust  of  a  woman  ceases  on  the  death  of  the 
husband  or  on  divorce  from  him  (57  Pa.,  352).  But 
it  does  not  cease  on  a  mere  desertion  by  the  husband 
(131  Pa.,  241),  nor  does  the  trust  revive  on  a  second 
marriage  (4  Whart.,  126). 

In  general,  a  husband  has  a  right  of  curtesy  in  a 
separate  use  trust  for  a  married  woman,  unless  the 
instrument  creating  the  trust  shows  a  clear  intention  to 
exclude  him  (page  900).  Thus  it  has  been  held  in 
a  devise  of  real  and  personal  property  to  a  married 
woman  for  her  sole  and  separate  use,  with  a  mere  pro- 
vision that  it  shall  not  be  liable  for  her  husband's  debts, 
nor  subject  to  curtesy  or  any  life  estate  or  marital 
rights,  does  not  exclude  the  husband,  on  his  wife's 
death  without  a  will,  from  claiming  his  rights  under 
tb^ intestate  laws  (23  Pa.,  29,  120  Pa.,  197).  The  test 
is  whether  a  separate  use  trust  or  an  estate  in  fee  sim- 
ple was  created  (150  Pa.,  284). 
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Trusts  for  Charities. 

Definition  and  Nature  of. — ^Trusts  for  charities 
may  be  created  in  Pennsylvania  (45  Pa.,  27).  What 
a  charity  is,  has  been  a  matter  of  some  discussion.  It 
has  been  defined  as  a  gift  to  a  general  public  use,  which 
extends  to  the  poor  as  well  as  to  the  rich.  The  true  test 
is  not  the  mokve  which  prompted  the  gift,  but  rather 
the  purpose  for  which  the  gift  was  given  (120  Pa., 
624). 

Purposes  of  Charitable  TrXjsts. — ^There  are 
four  general  purposes  for  which  charitable  gifts  may 
be  made.  First,  They  may  be  made  for  strictly 
eleemosynary  purposes,  as  "to  the  poor"  (149  Mass., 
532),  or  "for  orphans"  (45  Pa.,  27).  Second,  They 
may  be  given  for  edu^atiiimal  purposes,  as  to  a  college 
for  educating  orphans  (45  Pa.,  27),  or  for  libraries 
(5  W.  N.  C,  i^).  Third,  They  may  be  given  for 
religious  purposes,  as  for  foreign  missions  (12  Mass., 
537) »  or  for  the  distribution  of  Bibles  (10  Pa.,  23). 
But  a  trust  for  an  infidel  society  can  not  be  sustained 
(63  Pa.,  471).  Fourth,  They  may  be  made  for  erect- 
ing or  maintaining  public  building,  or  otherwise  |es.q^n-_ 
ftigr  fh^  UurAtm  r.4  grr^v^mtn^f  >  as  a  fire  compauy  for 
the  protection  of  property  (81  Pa.,  445). 

Characteristics. — Charitable  uses  have  three 
essential  characteristics.  These  characteristics  are  (a) 
the  uncertainty  of  their  objects,  (b)  the  perpetuity  of 
their  existence,  and  (c)  the  time  within  which  the  gift 
must  be  given  to  charity. 

Cy  Pres  Doctrine. — ^The  first  characteristic  has 
made  necessary  a  doctrine  peculiar  to  charitable  trusts. 
This  is  known  as  the  cy  pres  doctrine,  which  means  that 
when  a  definite  function  or  duty  is  to  be  performed, 

60 
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and  it  can  not  be  done  in  exact  conformity  with  thd 
scheme  of  the  person  or  persons  who  have  provided 
for  it,  it  must  be  performed  with  as  close  approxima- 
tion to  that  scheme  as  is  reasonably  practicable  (45  Pa., 
28).  It  is  the  doctrine  of  approximation  which  gives 
effect  to  a  general  intention  consistent  with  the  law. 

Doctrine  of  Perpetuity. — It  is  a  general  rule 
that  trusts  for  accumulation  beyond  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  thereafter  are 
void,  but  in  the  case  of  trusts  for  charities  the  property 
may  remain  in  the  hands  of  the  trustees  and  their  suc- 
cessors for  all  time  (45  Pa.,  29).  But,  if  the  vesting  of 
the  charitable  trust  be.  contingent  on  the  determination 
of  a  prior  gift  that  might  possibly  last  longer  than  the 
time  allowed  by  law,  then  the  gift  ovet  to  charity  is 
void  (10  Pa.,  335). 

Time  of  Making  the  Gift. — ^The  Act  of  April 
26,  1855  (P.  L.,  331)  provides  that  no  estate,  real  or 
personal,  shall  hereafter  be  bequeathed,  devised  or  con- 
veyed to  any  body  politic,  or  to  any  person  in  trust  for 
religious  or  charitable  uses,  except  the  same  be  done 
by  (a)  deed  or  will,  (b)  attested  by  tj^  creditable 
witnesses,  and,  at  the  time,  disinterested  witnesses,  (c) 
at  least  one  calendar  month  before  the  decease  of  the 
testator  or  alienor ;  and  all  dispositions  of  property  con- 
trary hereto  shall  be  void  and  go  to  the  residuary  lega- 
tee or  devisee,  next  to  kin  or  heirs,  according  to  law. 

This  act  does  not  apply  to  a  disposition  of  property 
within  the  said  period  of  one  month  which  is  made  in 
good  faith  and  for  a  fair  valuable  consideration.  Nor 
does  the  statute  avoid  an  executed  gift  of  personal 
property  made  within  a  calendar  month  of  the  donor's 
decease  (90  Pa.,  338). 
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IV.— TIME  OF  ENJOYMENT  OF  ESTATES  IN 
REAL  PROPERTY. 

Estates  in  real  property  may  be  enjoyed  either  in 
the  present  or  in  the  future.  If  the  owner  has  a 
present  right  to  the  present  use  of  the  lands,  he  is  said 
to  have  an  estate  in  possession.  But  if  he  has  only 
the  vested  right  to  a  future  use,  his  is  an  estate  in 
expectancy.  There  are  six  estates  in  expectancy. 
These  are  (a)  Reversion,  (b)  Remainder,  (c)  Con- 
tingent Remainder,  (d)  Springing  Use,  (e)  Shifting 
Use,  (f)  Executory  Devise. 

Reversion. 

Definition  and  Nature  of  a  Reversion. — ^A 
reversion  is  that  estate  whick.  remains  in  the  owner 
of  land  after  he  has  conveyed  away  a  part  of  it, 
called  the  "particular  estate."  It  is  a  present  right  to 
the  future  enjoyment  of  the  land,  the  possession  of 
which  is  postponed  until  the  determination  of  the  par- 
ticular estate,  when  possession  reverts  to  the  gfrantor. 
It  is  never  created  by  deed,  but  arises  by  operation  of 
law.  A  person  can  not  grant  to  himself  that  which 
already  vests  in  him. 

Characteristics  of  a  Reversion. — ^There  is  no 
reversion  after  a  fee  simple,  because  the  whole  estate 
has  been  granted.  But  as  a  general  rule  there  is  a 
reversion  after  all  other  estates,  whether  in  tail,  for  life 
or  for  years,  out  of  which  a  less  estate  has  been  carved. 
There  is  no  curtesy  or  dower  in  a  reversion  unless  the 
particular  estate  be  less  than  a  freehold  or  unless  the 
reversion  vest  in  possession  before  the  death  of  the  owner 
(2  S.  &  R.,  556).     A  reversion  can  be  assigned  or 
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devised,  and  is  descendible  to  the  heirs  of  the  person 
who  was  last  seised  in  fact.  It  may  be  taken  in  execu- 
tion and  sold  for  the  debts  of  the  owner  (68  Pa.,  223). 
If  the  reversion  and  particular  estate  vest  in  the  same 
person  in  the  same  right,  there  is  a  rnerger  of  interest. 
(See  20  W.  N.  C,  250,  and  21  W.  N.'c,  2x5.)  The 
owner  of  the  reversion  can  maintain  an  action  for  waste 
against  strangers  as  well  as  against  the  tenant  of  the 
particular  estate.  He,  of  course,  has  a  right  to  receive 
the  rents. 

Remainder. 

Definition  and  Nature  of  a  Remainder. — ^A 
remainder  is  a  future  estate  in  lands  limited  to  take 
effect  and  be  enjoyed  immediately  after  another  estate 
in  possession  is  determined.  Thus,  an  estate  to  A  for 
life,  remainder  to  B  in  fee,  gives  to  B  an  absolute 
estate  upon  the  death  of  A.  A  remainder  differs  from 
a  reversion  in  that  the  former  is  always  granted,  and  is 
not  an  estate  in  the  grantor,  while  the  latter  arises  by 
implication  of  law  and  is  an  estate  in  the  grantor.  A 
remainder  is  none  the  less  a  remainder  because  it  is 
called  a  reversion  (23  Pa.,  381). 

There  are  three  essentials  of  a  remainder.  First, 
Except  in  the  case  of  trusts  (67  Pa.,  376),  there  can 
be  no  remainder  without  a  particular  estate  to  support 
it  This  particular  estate  may  be  in  tail,  for  years,  or 
for  life  (63  Pa.,  481 ).  A  tenancy;  at  will  or  at  suffer- 
ance will  not  support  a  remainder. 

Second,  The  particular  estate  and  the  remainder 
must  be  granted  at  the  same  time  by  the  same  deed. 

Third,  The  remainder  must  also  vest  in  the  remain- 
derman or  grantee  during  the  existence  of  the  particu- 
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lar  estate,  or  at  the  moment  it  determines.  This  is 
because  the  particular  estate  supports  the  remainder, 
and  the  tenant  of  the  particular  estate  has  the  seisin  of 
the  remainderman.  With  the  particular  estate  taken 
away,  seisin  is  gone  to  the  tenant  in  possession.  But 
seisin  must  vest  somewhere,  and  therefore,  if  there  is 
no  remainderman  to  take  it,  it  must  revert  to  the 
grantor  or  his  heirs. 

There  may  be  a  succession  of  remainders.  Thus, 
an  estate  to  A  for  life,  remainder  to  B  for  ten  years, 
remainder  to  C  for  ten  years,  and  so  on  as  long  as  the 
fee  is  not  granted. 

Remainders  are  also  cross  and  alternate.  Thus,  an 
estate  to  A  and  B  in  undivided  shares,  with  remainder 
to  the  survivor  and  his  heirs,  is  an  example  of  a  cross 
remainder.  A  devise  to  A  for  life,  and  if  he  have 
issue  then  to  such  issue  in  fee;  but  if  he  die  without 
issue,  then  to  B  in  fee,  is  an  example  of  an  alternate 
remainder.  It  is  a  settled  rule  of  law  that  alternate 
remainders  in  order  to  be  good  must  both  be  contingent 
(3  S.  &  R.,  452).  All  remainders,  whether  in  succes- 
sion, cross,  or  alternate,  are  either  (a)  vested  or  (b) 
contingent 

Vested  Remainders. 

Definition  of  a  Vested  Remainder. — ^A  vested 
remainder  is  a  present  vested  right  to  the  future  enjoy- 
ment of  the  land.  Possession  only  is  postponed  and 
this  only  until  the  determination  of  the  particular  estate. 
A  vested  is  distinguished  from  a  contingent  remainder 
in  the  present  vested  capacity  to  enjoy  possession  of  the 
estate  when  it  becomes  vacant,  and  not  the  certainty  or 
uncertainty  that  such  possession  will   ever  become 
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vacant  and  be  enjoyed  by  the  remainderman.  Thus, 
a  grant  to  A  for  Hfe  remainder  to  B  in  fee,  gives  B  a 
vested  remainder,  although  he  may  not  outfive  A. 
Whether  or  not  a  remainder  is  vested  or  contingent 
depends  upon  what  appears  to  be  the  intention  of  the 
testator.  This  intention  is  to  be  gathered  from  the 
whole  will  (23  Pa.,  9).  It  should  be  added  that  the 
law  favors  a  vested  rather  than  a  contingent  remainder. 
For  example,  a  devise  to  A  until  the  children  of  B 
attain  the  age  of  twenty-one  years,  gives  to  the  children 
a  vested  remainder  (37  Pa.,  105). 

Characteristics  of  a  Vested  Remainder. — ^A 
vested  remainder  may  be  freely  sold,  transferred,  or 
devised.  It  may  be  mortgaged  and  taken  on  execution 
(68  Pa.,  223),  and  passes  to  the  assignee  in  bankruptcy 
of  the  owner. 

Contingent  Remaindeni 

Definition  and  Nature  of  a  Contingent 
Remainder. — X  contingent  remainder  is  that  right  in 
which  both  the  title  and  possession  are  postponed  until 
the  happening  of  some  condition  precedent  Uncer- 
tainty of  the  right  and  not  uncertainty  of  possession  is 
its  distinguishing  characteristic.  The  condition  upon 
which  the  uncertain  right  to  title  and  possession 
depends  may  relate  to  (a)  a  dubious  or  uncertain  per- 
son or  (b)  a  dubious  or  imcertain  event. 

Dubious  or  Uncertain  Person. — ^The  persons 
who  are  to  take  the  remainder  may  be  dubious  or  uncer- 
tain because  at  the  time  of  the  gift  they  were  (a) 
unascertained  or  (b)  not  in  being.  Thus,  a  grant  to  A 
and  B,  remainder  to  the  survivor,  creates  a  contingent 
remainder,  for  it  can  not  be  ascertained  which  will  sur- 
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vive  the  other.  So,  also,  a  lease  to  A  for  life,  remain- 
der to  the  heirs  of  B  then  living  creates  a  contingent 
remainder — for  B  can  not  have  heirs  while  living,  and 
if  he  should  not  die  until  after  A,  the  remainder  is 
gone. 

Dubious  or  Uncertain  Event. — ^The  remainders 
arising  from  an  uncertain  event  embrace  three  different 
species.  First,  Where  the  remainder  depends  upon  the 
uncertain  determination  of  the  particular  estate.  Thus, 
a  grant  to  A  until  B  returns  from  Rome,  and  after  such 
return  remainder  over  in  fee.  The  remainder  depends 
entirely  on  the  uncertain  determination  of  the  estate 
in  A  by  the  return  of  C  from  Rome. 

Second,  Where  the  remainder  is  independent  of  the 
determination  of  the  particular  estate,  but  the  contin- 
gency must  precede  the  remainder.  Thus,  a  lease  to 
A  for  life  remainder  to  B  for  life;  but  if  B  die  before 
A,  remainder  to  C  for  life.  The  death  of  B  before  A 
does  not  affect  the  determination  of  the  particular 
estate,  but  it  must  precede  in  order  to  give  the  remain- 
der to  C. 

Third,  Where  the  contingency  is  certain  in  event, 
but  the  particular  estate  may  be  determined  before  such 
contingency  happen.  Thus,  a  grant  to  A  for  life  and 
after  the  death  of  B  to  C  in  fee.  Here  if  the  death  of 
A  happens  before  the  death  of  B,  the  particular  estate 
IS  determined  before  the  remainder  is  vested,  and  it 
fails  for  want  of  a  particular  estate  to  support  it 
(Kent's  Comm.,  Vol.  IV,  page  222). 

Exceptions. — ^There  are  three  well  recognized 
exceptions  to  these  classes  of  contingent  remainders. 
To  the  third  class  given  under  tmcertain  event  there  is 
a  distinction  made  in  the  case  when   the   particular 
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estate  is  limited  to  a  long  term  of  years.  Thus,  a 
grant  to  A  for  eighty  years,  if  B  should  live  so  long, 
with  a  remainder  over  after  B*s  death  to  C  in  fee.  This 
gives  a  vested  and  not  a  contingent  remainder  to  C 
(Kent's  Comm.,  Vol.  Ill,  221,  and  see  3  Grant,  164, 
and  88  Pa.,  492). 

There  are  two  important  exceptions  to  those 
remainders  contingent  upon  an  uncertain  or  dubious 
person.  First,  Where  some  intermediate  estate  is  inter- 
posed between  the  estate  of  freehold  and  the  limitation 
to  his  heirs,  the  remainder  does  not  remain  in  con- 
tingency, but  vests  in  the  ancestor.  Thus,  an  estate  to 
A,  remainder  to  B  for  life,  remainder  to  the  heirs  of  A 
gives  to  A  the  fee  (Kent's  Comm.,  Vol.  IV,  page  222). 
Second,  Where  a  remainder  is  limited  to  a  class  of  per- 
sons, as  children,  to  take  effect  in  enjoyment  at  a  future 
period,  the  estate  vests  in  the  persons  as  they  come  in 
being  subject  to  open  and  let  in  others  as  they  are 
bom  afterward  during  the  continuance  of  the  particu- 
lar estate.  Thus,  a  devise  to  A  for  life,  and  at  her 
death  to  her  children,  vests  in  the  children  who  are  in 
being  at  the  testator's  death,  and  it  will  open  to  let  in 
the  children  bom  afterwards  during  the  life  of  A,  or 
during  the  continuance  of  her  estate  (46  Pa.,  25, 
5  Pa.,  503,  and  37  Pa.,  373). 

Restrictions  Upon  the  Nature  op  the  Con- 
tingency.— Legality. — ^The  contingent  event,  upon 
the  happening  of  which  the  remainder  is  to  vest,  must 
not  be  illegal  or  against  good  morals.  Thus,  a  remain- 
der limited  to  a  bastard  not  in  being  would  be  void. 

Remoteness. — ^The  event  must  not  be  too  remote. 
What  is  too  remote  is  answered  by  the  general  rule 
that  there  can  be  no  limitation  to  the  unborn  child  of 
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an  unborn  pers(Mi,  where  the  latter  is  to  take  the  preced- 
ing remainder.  Thus,  in  a  remainder  to  A,  an  unborn 
son,  for  life,  remainder  to  A's  eldest  child  in  fee  is  void. 
But  a  limitation  to  A  for  life,  remainder  to  the  eldest 
grandchild  of  B,  the  remainder  would  be  good, 
although  B  as  yet  have  no  children.  (See  88  Pa.,  492, 
13  W.  N.  C,  375,  and  16  W.  N.  C,  83.) 

Abridging  the  Particular  Estate. — ^The  limi- 
tation over  must  not  abridge  the  particular  estate,  so  as 
to  defeat  it  before  its  natural  termination.  In  other 
words,  a  remainder  can  not  be  limited  after  an  estate 
upon  condition.  Thus,  an  estate  to  a  widow  A  for  life, 
and  if  she  should  marry  again,  then  to  B  would  be  void 
as  a  remainder.  But  an  estate  to  a  widow  A  so  long  as 
she  remains  a  widow,  remainder  to  B,  is  a  good  con- 
tingent remainder  (Tiedeman  Real  Prop.,  page  420). 
The  only  exception  to  this  general  rule  is  when  the 
remainder  is  given  to  the  same  person  who  has  the 
particular  estate,  or  to  the  survivor  or  survivors  of 
them.    (  See  page  284. ) 

General  Characteristics. — In  general,  a  contin- 
gent remainder  may  be  defeated  if  the  particular  estate 
be  destroyed  in  any  manner  before  its  natural  period  of 
limitation  has  run,  as  by  merger  (85  Pa.,  495).  But 
the  conveyance  to  a  life  tenant  by  deed  of  the  most 
remote  of  several  contingent  remainders  does  not 
thereby  merge  the  life  estate  and  remainder  and  enlarge 
it  into  a  fee,  to  the  destruction  of  the  intermediate 
remainders  (139  Pa.,  309).  Thus,  A  devised  land  to 
B  for  life  and  at  her  death  to  her  children,  but  if  she 
die  without  issue  then  to  C  B  can  not  have  conveyed 
to  her,  by  deed,  the  contingent  interest  of  C  and  thus 
destroy  the  intermediate  remainders  and  take  a  fee 
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simple  to  the  land.  In  strictness,  it  can  not  be  con- 
veyed by  deed,  but  it  is  liable  for  the  debts  of  its  owner 
and  may  be  taken  on  execution  (68  Pa.,  223).  A  deed 
purporting  to  convey  a  contingent  remainder,  unless 
executed  and  delivered  after  the  contingency  happens, 
will  be  operative  only  as  an  estoppel  of  the  remainder- 
man (139  Pa.,  309).  A  contingent  remainder 
descends  to  the  heirs  in  like  manner  as  a  vested  one 
(87  Pa.,  362,  and  2  Pa.,  69). 

Uses. 

Definition  AND  Nature  of  a  Use. — ^A  use  trust  is 
thebeneficialinterestinand  issuing  out  of  the  land,  while 
the  legal  title  remains  in  the  person  who  is  seised  to  the 
use.  Thus,  the  legal  estate  of  lands  is  in  A  in  trust  that 
B  shall  take  the  profit  and  that  A  will  make  and  execute 
estates  according  to  the  direction  of  B.  A  use  is  dis- 
tinguished from  a  trust  by  the  duration  of  the  beneficial 
estate.  If  the  right  to  the  rents  and  profits  is  of  long 
duration,  it  is  a  use.  But  if  the  right  is  only  of  a  tem- 
porary character,  or  given  only  for  special  purposes,  it 
is  a  trust  (Tiedeman  Real  Prop.,  page  436). 

A  use  may  be  created  by  instrument  in  writing  or . 
may  result  to  a  grantor  and  his  heirs  when  he  makes 
a  conveyance  in  fee  without  receiving  a  good  and  val- 
uable or  only  a  partial  consideration  (i  Dallas,  193, 
sec  I  W.  &  S.,  395). 

Essentials  of  a  Use. — ^Three  elements  are  essen- 
tial to  a  good  use.  These  essentials  are  (a)  a  person 
seised  to  use  and  in  being,  (b)  a  cestui  que  use — ^the 
one  for  whom  the  use  exists — ^in  being;  and  (c)  a  use 
in  being.  Corporations  are  included  under  the  term 
"persons''  and  may  be  seised  to  uses  if  their  charters 
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permit  it  (8i  Pa.,  445).  Whether  the  use  be  one  in 
possession,  reversion  or  remainder,  so  long  as  the  title 
to  it  is  not  contingent,  it  is  a  use  in  being.  If  the  cestui 
que  use  be  not  in  being  or  not  ascertained,  the  use  is 
future  and  will  not  operate  until  the  cestui  que  use  is 
known  (5  Watts,  328). 

There  are  three  different  kinds  of  future  uses  which 
vest  upon  the  happening  of  some  contingency  independ- 
ent of  human  action — (a)  Contingent,  (b)  Springing, 
and  (c)  Shifting. 

Contingent  Uses. — Contingent  uses  are  those 
which  would  have  been  good  contingent  remainders  if 
they  had  not  been  limited  by  way  of  uses.  Thus,  an 
estate  to  A  in  fee,  to  the  use  of  B  on  his  return  from 
Rome,  is  a  contingent  use,  because  it  is  uncertain 
whether  B  will  ever  return.  A  contingent  use  is  treated 
so  far  as  possible  as  a  contingent  remainder,  and 
requires  a  particular  freehold  estate  to  support  it.  Con- 
tingent uses  are  not  favored  by  the  law  and  when  pos- 
sible they  will  be  construed  as  contingent  remainders 
(Tiedeman  Real  Prop.,  pages  461  and  462). 

Springing  Uses. — ^A  springing  use  is  limited  to 
arise  on  a  future  event  where  no  preceding  estate 
is  limited,  and  which  does  not  take  effect  in  derogation 
of  any  preceding  interest.  Thus,  an  estate  to  A  in  fee, 
to  the  use  of  B  in  fee  after  the  death  of  A,  no  use 
arises  until  the  death  of  A.  Springing  uses  may  be 
cither  vested  or  contingent,  according  to  the  certainty 
or  uncertainty  of  the  event  upon  which  they  depend. 
The  example  given  is  a  vested  springing  use.  An 
estate  to  A  in  fee,  to  the  use  of  the  heirs  of  B  in  fee 
after  the  death  of  A  is  contingent,  because  of  the  uncer- 
tainty of  B's  dying  before  A. 
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Shifting  Uses. — Shifting  uses  take  effect  in  dero- 
gation of  some  other  estate,  and  are  either  limited  by 
the  deed  creating  them,  or  authorized  to  be  created  by 
some  person  named  in  it.  Thus,  an  estate  to  A,  to  the 
use  of  B  until  C  return  from  Rome,  then  to  the  use  of 
C  and  his  heirs.  Shifting  uses  are  found  most  often  in 
marriage  settlements,  where  the  first  use  is  to  the  owner 
in  fee  till  the  marriage  and  then  to  other  uses  (Kent's 
Comm.,  Vol.  IV.,  page  304). 

Characteristics  of  Springing  and  Shifting 
Uses. — Unlike  contingent  remaindersthedestruction  of 
the  particular  estate  will  not  destroy  a  springing  or 
shifting  use.  They  are  independent  of  the  prior  estate 
These  uses  may  be  disposed  of  in  equity  by  assignment 
or  will,  and  they  descend  to  the  heirs  of  the  cestui  que 
use.  But  they  can  not  be  transferred  by  deed.  In  a 
word,  they  have  the  essential  characteristics  of  execu- 
tory devises  (Tiedeman  Real  Prop.,  page  466). 

Executory  Devises. 

Definition  and  Nature  of  Executory  Devises. 
— An  executory  devise  is  such  a  limitation  of  a  future 
state  or  interest  in  lands  by  will  that  it  can  not  take 
eflfect  as  a  remainder  or  a  future  use.  In  general,  every 
devise  of  a  future  estate  which  is  not  preceded  by  a  par- 
ticular estate  created  by  the  same  instrument,  or  which, 
if  there  is  such  a  prior  limitation,  takes  effect  in  pos- 
session before  or  after  the  natural  expiration  of  the 
prior  limitation  is  an  executory  devise  (Tiedeman  Real 
Prop.,  page  509). 

Executory  devises  are  to  be  distinguished  from 
uses  and  remainders.  Executory  devises  can  only  be 
created  by  will,  while  uses  may  arise  by  deed  or  will. 
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Executory  devises  differ  from  remainders  in  three 
essentials.  First,  an  executory  devise  requires  no  par- 
tiaiiar  estate  to  support  it  Thus,  an  estate  to  A  upon 
her  marriage  is  an  executory  devise. 

Second,  By  an  executory  devise  a  fee  simple  or 
other  less  estate  may  be  limited  after  a  fee  simple. 
Thus,  an  estate  to  A  in  fee,  but  if  he  die  without  issue 
or  before  the  age  of  twenty-one,  then  to  B  in  fee 
(57  Pa.,  384). 

Third,  By  it  a  remainder  in  a  term  of  years  or  chat- 
tel interest  may  be  created  after  a  life  estate  in  the 
same  (2  S.  &  R.,  59),  as  if  A  should  grant  a  term  of 
thirty  years  or  a  sum  of  money  to  B  for  life,  remain- 
der to  C. 

Executory  devises  may  be  either  (a)  vested  or  (b) 
contingent.  They  are  vested  when  the  person  who  is 
to  take  is  in  being  and  the  event  upon  which  he  is  to 
take  is  certain.  They  are  contingent  when  the  person 
who  is  to  take  is  not  ascertained,  or  the  event  upon 
which  he  is  to  take  is  uncertain. 

Classes  of  Executory  Devises. — ^There  are  three 
different  kinds  of  executory  devises,  the  first  two  of 
which  relate  to  real  and  the  third  to  personal  property. 
First,  Where  there  is  no  particular  estate  to  support 
the  remainder.  Second,  Where  a  fee  is  limited  after 
a  fee  or  less  estatie.  Third,  Where  a  remainder  i& 
limited  in  a  chattel  interest  after  a  particular  estate  for 
life  created  in  the  same. 

Limitations  in  Executory  Devises. — Remote- 
ness. — Executory  devises  must  take  effect  within  a  life 
or  lives  in  being  and  twenty-one  years  thereafter 
(32  Pa.,  441,  and  18  Pa.,  77).  If  the  limitation  be 
such  that  it  is  uncertain  whether   it   will  take  effect 
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within  this  prescribed  time,  the  executory  devise  is 
void  (6i  Pa.,  73).  The  rule  against  remoteness 
obtains  in  the  case  of  either  lands,  chattels  or  trust 
accumulations  (Act  of  April  18,  1853,  P«  L.,  503, 
1 19  Pa.,  337,  and  109  Pa.,  391 ) .  It  applies  in  the  case 
of  "spendthrift"  trusts  (no  Pa.,  95),  but  not  in  the 
case  of  gifts  and  devises  to  public  charities  (9  Phila., 
269,  and  64  Pa.,  95). 

Limitations  Upon  Failure  of  Issue. — ^Whether 
or  not  a  future  limitation  vesting  upon  a  failure  of 
issue  is  a  remainder  or  an  executory  devise  is  a  question 
not  always  to  be  determined  easily.  The  difficulty 
arises  from  the  vague  and  ambiguous  use  of  terms.  To 
arrive  at  the  intention  of  the  testator  two  points  should 
be  considered.  First,  Whether  the  failure  means  a 
definite  or  indefinite  failure  of  issue.  Second, 
Whether  the  failure  relates  to  the  issue  of  the  first 
taker,  or  to  that  of  a  stranger. 

Definite  and  Indefinite  Failure. — A  definite  failure 
of  issue  is  when  a  precise  time  is  fixed  by  the  will  for 
the  failure  of  issue.  Thus,  a  devise  to  A,  but  if  he  dies 
without  lawful  issue  living  at  the  time  of  his  death 
then  to  B.  An  indefinite  failure  of  issue  is  such  that 
happens  without  any  fixed,  certain,  or  definite  period 
within  which  it  must  happen.  Thus,  a  devise  to  A,  but 
if  he  die  without  issue,  then  to  B. 

The  general  rule  is  that  an  executory  devise  upon  a 
definite  failure  of  issue  is  good,  but  that  upon  an  ind^- 
nite  failure  is  void  as  such  (6  Pa.,  50,  9  Watts, 
450,  63  Pa.,  481,  and  74  Pa.,  414).  The  courts  will 
construe  a  devise  upon  an  indefinite  failure  of  issue  as 
an  estate  tail  which  under  the  act  gives  a  fee  to  the  first 
taker  (137  Pa.,  53,  and  71  Pa.,  483).     If  the  limita- 
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tion  over  is  to  vest  upon  failure  of  "heirs"  of  the  first 
taker,  the  limitation  would  be  invalid,  unless  the  word 
"heirs"  could  be  construed  to  mean  "issue"  (126  Pa., 
176).  It  should  be  added  that  the  courts  favor  that 
construction  which  will  establish  the  intention  to  limit 
upon  a  definite  instead  of  an  indefinite  failure  of  issue 
(74  Pa.,  173),  and  that  the  same  principles  are  applied 
with  some  variations  to  bequests  of  personal  property 
as  obtain  in  the  case  of  devises  of  real  estate  (95  Pa., 

174). 

Issue  of  First  Taker  or  Stranger, — If  the  failure 
relate  to  the  issue  of  the  first  taker,  the  prior  estate 
becomes  an  estate  tail  and  the  limitation  over  becomes 
a  remainder.  But  if  the  failure  relate  to  the  issue  of  a 
stranger,  the  second  limitation  will  take  effect  as  an 
executory  devise  (Tiedeman  Real  Prop.,  page  521). 

Limitations  After  an  Executory  Devise. 

Successive  limitations  which  take  effect  after  an 
executory  devise  are  executory  devises  until  the  first 
limitation  takes  effect  in  possession,  when  they  will 
become  and  be  construed  as  remainders.  Thus,  a 
devise  to  A  for  life  six  months  after  the  testator's 
death,  remainder  to  B  in  fee.  During  the  six  months 
the  limitations  to  A  and  B  would  be  executory  devises 
with  respect  to  the  testator's  heirs,  but  B's  estate  would 
be  a  i-emainder  in  respect  to  A  (Tiedeman  Real  Prop., 
page  520). 

Powers. 

Definition  and  Nature  of  Powers. — In  its 
broadest  sense,  a  power  in  an  authority  which  enables 
one  to  do  some  act  for  another.     Real  property  restricts 
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a  power  to  an  authority  which  enables  a  person  to  dis- 
pose of  an  interest  in  land  vested  either  in  himself  or 
in  another  person.  There  arc  always  two  parties  to  a 
power,  the  donor  who  confers  the  power  and  the  donee 
who  executes  it.  A  power  is  not  an  estate  in  the  lands 
but  only  an  authority  to  dispose  of  it  by,  of  course, 
granting  estates  in  the  lands.  Powers  may  be 
created  either  by  deed  or  will,  but  not  by  parol 
(10  Watts,  67,  and  9  Pa.,  315).  They  may  be 
in  the  same  instrument  which  conveys  the  prop- 
erty or  they  may  be  created  by  a  separate  instrument. 
When  the  power  is  to  execute  a  deed  under  seal,  the 
authority  must  be  given  by  deed  under  seal  (55  Pa., 
504).  This  general  rule  does  not  apply  in  the  case  of 
a  will.  A  married  woman  may  give  a  valid  power  of 
attorney  for  the  conveyance  of  lands  possessed  by  her, 
but  the  power  must  have  all  the  requisites  of  a  formal 
deed  by  her,  i.  e.,  her  husband  must  be  a  party  to  it 
(15  S.  &  R.,  45,  and  i  Pars.,  50). 

No  particular  words  are  necessary  to  create  a  power. 
The  intention  of  the  donor  governs,  and  a  power  will 
be  implied  if  its  scope  be  defined  with  a  reasonable 
degree  of  certainty  (6  Watts,  87,  64  Pa.,  170). 
Whether  or  not  the  power  created  is  coupled  with  an 
interest  in  the  estate  is  also  a  question  of  intention, 
except  in  the  case  of  a  testamentary  devise  to  executors. 
In  this  case,  by  statute,  the  executor  takes  the  power 
coupled  with  the  estate  (Act  June  4,  1879,  P.  L.,  88). 

Kinds  of  Powers. — Powers  are  either  (a)  of 
appointment  or  (b)  of  revocation.  The  former  are  for 
the  purpose  of  creating  new  estates.  The  latter  divest 
or  abridge  an  executory  estate.  The  power  of  appoint- 
ment implies  the  power  of  revocation,  unless  the  power 
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be  coupled  with  an  interest,  in  which  case  they  are 
irrevocable  (3  W.  &  S.,  15). 

Powers  of  appointment  are  either  (a)  conferred 
upon  persons  who  have  an  interest  in  the  estate,  in 
which  case  they  are  called  powers  coupled  with  an  inter- 
est; or  (b)  they  may  be  granted  to  persons  altogether 
strangers  to  the  property,  in  which  case  the  power  is  a 
naked  one. 

Powers  coupled  with  an  interest  are  of  two  kinds 
(a)  appendant  or  (b)  in  gross.  The  execution  of  a 
power  appendant  creates  an  estate  out  of  an  estate 
vested  in  the  donee,  as  where  a  life  tenant  has  power  to 
grant  leases  in  possession.  The  execution  of  a  power 
in  gross  does  not  conflict  with  the  estate  of  the 
donee,  but  creates  an  estate  out  of  the  interest  of  some 
one  else.  Thus,  a  power  to  a  life  tenant  to  make  leases 
commencing  at  his  death. 

Powers  of  appointment  may  also  be  either  (a)  gen- 
eral or  (b)  special.  The  former  enable  the  party  to 
appoint  the  estate  to  any  persons  he  may  think  proper. 
The  latter  restrict  him  to  a  specified  person  or  object. 
The  person  who  receives  the  estate  by  such  appoint- 
ment is  called  the  appointee  and  the  donee  is  called  the 
appointor. 

Interest  of  Donee. — ^The  general  rule  is  that  the 
donee  of  the  power  has  no  interest,  right,  or  title  in  the 
property,  except  where  the  power  is  for  his  own  bencffit. 
Thus,  if  the  power  is  general  to  the  donee  to  appoint 
to  whomsoever  he  may  choose  either  by  deed  or  will, 
the  donee  is  practically  the  owner.  He  has  absolute 
control  and  can  appoint  as  well  to  himself  as  to  any 
other  person  (116  Pa.,  547).  But  the  donee  can  not 
have  a  greater  interest  than  the  donor,  and  hence  noth- 
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ing  can  be  done  under  a  power  which  the  donee  could 
not  himself  have  done  (121  Pa.,  205). 

While  under  some  circumstances  it  is  discretionary 
with  the  donee  whether  or  not  he  will  exercise  the 
power,  yet  under  others  equity  will  compel  an  execu- 
tion. The  test  seems  to  be  whether  the  power  is  for 
the  interest  of  the  donee  alone,  or  whether  it  is  coupled 
with  a  trust  in  which  other  persons  are  interested.  In 
the  former  case  he  may  elect  to  exercise  it  or  not,  but  in 
the  latter,  he  must  exercise  it  (Sugden  Powers,  158). 

Execution  of  a  Power. — ^The  power  must  be 
executed,  in  good  faith,  by  the  proper  person,  and  carry 
out  the  intention  of  the  donor  as  expressed  in  the 
instrument  creating  the  power  (  ,  W.  N.  C,  358).  A 
power  may  be  executed  by  any  responsible  person.  An 
infant  may  execute  a  power  when  he  has  no  interest 
in  the  land  (Kent's  Comm.,  Vol.  IV,  324).  A  married 
woman  may  make  a  deed  under  a  power  without  her 
husband's  joining  in  the  deed  (18  W.  N.  C,  357). 
When  no  person  is  named  in  the  will  to  execute  a  power 
relating  to  real  estate  it  is  deemed  to  be  given  to  the 
executors  (Act  February  24,  1834,  P.  L.,  73).  When 
powers  are  given  to  several  executors,  and  some  of 
them  renounce  or  die,  the  surviving  or  remaining  exec- 
utors may  execute  the  power  (Act  February  24,  1834). 
So,  also,  the  powers  given  to  an  executor  succeed  to  an 
administrator  de  bonis  non  (Act  March  12,  1800, 
3  Sm.,  433,  and  66  Pa.,  498).  The  powers  given  to 
assignees  for  the  benefit  of  creditors  survive  to  the  act- 
ing or  surviving  trustee,  when  the  co-trustee  has 
renounced,  died,  or  been  discharged  (Act  May  3,  1855, 
P.  L.,  416).  When  a  power  is  given  to  several  who  are 
of  legal  capacity,  it  must  be  executed  by  all  jointly. 
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The  performance  of  a  power  may  be  delegated  to  an 
attorney  or  agent  when  the  instrtmient  creating  the 
power  does  not  give  a  discretion  to  the  donee  (Act 
March  14,  1850,  P.  L.,  195). 

An  execution  of  the  power  is  not  void  because  it 
exceeds  the  power  when  the  part  in  excess  is  separable 
from  the  part  authorized  by  the  power,  nor  because  it 
falls  short  of  it,  nor  because  an  exact  execution  is 
impossible.  When  one  has  both  a  power  to  sell  and  an 
interest  in  the  land  and  he  makes  a  sale  and  convey- 
ance generally,  i.  e.,  without  reference  to  his  power,  it 
is  deemed  that  the  land  passed  by  virtue  of  his  owner- 
ship and  not  in  execution  of  the  power.  This  is  the 
rule,  although  the  ownership  is  but  for  a  part,  and  the 
power  is  over  the  whole  (8  Watts,  203). 

In  exercising  a  power  of  sale,  it  generally  means 
that  such  sale  is  to  be  for  cash  (Kent's  Comm.,  Vol. 
IV,  page  331),  and  a  power  of  sale  to  an  executor 
includes  the  power  to  mortgage  the  property  (14  W. 
N.  C,  76,  I  Rawle,  231,  and  73  Pa.,  182). 

A  power  to  be  exercised  at  a  certain  time  can  not 
be  executed  before  that  tim^  (10  Watts,  279,  and 
49  Pa.,  256).  But  after  the  time  of  execution  arrives, 
it  will  endure  so  long  as  the  occasion  for  its  exercise 
requires  (70  Pa.,  446).  Thus,  a  power  to  sell  real 
estate  devised  upon  different  trusts  will  remain  valid  so 
long  as  any  of  the  trusts  continue. 

Extinguishment  or  Destruction  of. — A  power 
may  be  extinguished  by  (a)  a  release  by  the  donee,  or 
(b)  by  sale  or  transfer  of  his  estate,  or  (c)  by  his 
death.  But  it  is  a  general  rule  that  a  naked  power  can 
not  be  destroyed  by  any  act  of  the  person  to  whom  it  is 
given. 
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v.— TITLES  TO  ESTATES  IN  REAL 
PROPERTY. 

Title 

Definition  and  Nature  of  Title. — ^Title  is  that 
collection  of  facts  upon  which  the  right  of  ownership  in 
things  real  or  personal  is  founded  or  proved.  Title  to 
real  property  may  be  acquired  in  two  different  ways — 
(a)  by  descent,  (b)  by  purchase,  i.  e.,  by  operation  of 
law  or  by  act  of  the  party  ( i  Binn.,  i,  6  W.  &  S.,  258). 

Title  by  Descent. 

Definition  and  Nature  of  Title  by  Descent. — 
Title  by  descent  is  the  title  by  which  one  person,  by 
operation  of  law,  acquires  the  real  estate  of  another 
upon  the  latter's  death.  The  person  from  whom  the 
property  descends  is  called  the  ancestor.  The  person  to 
whom  it  descends  is  called  the  heir.  It  is  a  well  recog- 
nized principle  of  law  that  until  a  will  is  produced  the 
ancestor  is  presumed  to  have  died  intestate.  Hence, 
immediately  upon  the  death  of  the  ancestor,  the  title  to 
all  his  estates  of  inheritance  vests  in  the  heir  or  heirs — 
subject,  of  course,  to  the  widow's  dower,  the  husband's 
curtesy,  and  the  claims  of  the  ancestor's  creditors 
(4  Dallas,  64).  Terms  of  years  and  other  estates  less 
than  freehold  of  inheritance  are  regarded  as  personal 
property,  and,  on  the  death  of  the  ancestor,  vest  in  his 
executor  or  administrator.  A  vested  equitable  estate  in 
lands  descends  in  the  same  manner  as  a  legfal  estate 
(i  Gr.,  235). 

Even  though  a  will  be  produced,  the  failure  to 
mention  an  heir,  especially  a  child,  will  raise  the 
presumption  that  such  omission  was  accidental  and 
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vest  in  such  heir  that  share  of  the  estate  which  he 
or  she  would  have  received  had  there  been  no  will.  The 
descent  of  real  property  is  governed  by  the  law  of  the 
place  where  the  land  is  situated,  and  not  the  law  of  the 
domicile  of  the  ancestor.  That  law  governs  which  was 
in  force  at  the  time  of  the  ancestor's  decease  and  not 
that  which  came  into  existence  subsequent  to  the  death. 

Consanguinity  and  Affinity. — ^The  law  relating 
to  the  descent  of  property  is  founded  on  the  relation- 
ship that  exists  between  the  parties.  This  relationship 
is  of  two  kinds,  consanguinity  and  affinity.  Consan- 
guinity is  that  relationship  which  arises  from  a  com- 
munity of  blood,  and  exists  between  persons  who  are 
descended  from  a  common  ancestor.  Consanguinity  is 
again  divided  into  lineal  and  collateral.  Lineal  con- 
sanguinity exists  between  persons  who  descend  one 
from  the  other  in  the  direct  or  single  line  of  descent, 
as  father,  grandfather  in  the  ascending  series,  or  as  son, 
grandson  in  the  descending  series.  Collateral  consan- 
guinity is  where  the  relationship  is  traced  through  dif- 
ferent lines  of  descent  up  to  the  conmion  ancestor,  as 
brothers,  cousins,  and  nephews. 

Affinity  is  the  relationship  created  between  par- 
ties by  marriage,  either  of  themselves,  or  of  their 
respective  relatives,  as  husband  and  wife,  mother-in- 
law  and  father-in-law  (see  113  Pa.,  98). 

General  Principles. — Beforetakinguptheseveral 
intestate  laws  in  Pennsylvania,  two  well  recognized 
principles  in  the  descent  of  real  estate  should  be  given. 
First,  The  lineal  descendants  in  the  descending  series 
inherit  equally,  and  no  distinction  is  made  between 
males  and  females,  where  all  are  in  the  same  degree 
removed  from  the  intestate  ancestor,  as  children  of  the 
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same  father  and  mother.  But  if  they  are  removed  in 
different  degrees,  as  when  they  consist  of  a  son  and 
daughter  and  the  children  of  a  deceased  son  or  daugh- 
ter, the  children  would  inherit  only  that  share  of  the 
decedent's  estate  to  which  their  father  or  mother  would 
have  been  entitled  if  he  or  she  had  survived  the 
deceased.  In  the  former  case,  they  are  said  to  be  of 
the  "whole  blood"  and  take  per  capita.  In  the  latter 
case,  they  take  '*by  representation"  or  per  stirpes. 
Thus,  an  ancestor  has  as  living  heirs  one  son  and  two 
grandsons,  the  children  of  a  deceased  daughter.  The 
son  would  take  per  capita  one-half  of  the  whole  estate, 
the  grandsons  would  each  take  per  stirpes  one-fourth  of 
the  entire  estate. 

Second,  The  second  general  rule  is  that  the  lineal 
heirs  in  the  ascending  series  will  take  in  preference  to 
collateral  kindred.  Thus,  if  a  son  die  without  issue  his 
estate  will  go  to  his  parents  in  preference  to  his 
brothers  or  cousins. 

Pennsylvania  Acts  Relating  to  Intestates. 

The  several  Pennsylvania  acts  (Act  April  8,  1833, 
P.  L.,  316;  Act  April  8,  1883,  P.  L.,  319;  Act  April  10, 
1848,  P.  L.,  537;  Act  June  30,  1885,  P.  L.,  251 ;  Act 
April  27,  1855,  P.  L.,  368;  Act  April  13,  1887,  P.  L., 
53)  prescribe  how  real  property  shall  descend  in  case 
the  ancestor  die  without  making  a  will.  In  general,  it 
should  be  said  that  these  acts  embrace  the  general 
principles  just  given  and  provide  that  no  one  not  of 
the  blood  of  the  first  purchaser  shall  take  a  fee  under 
the  acts.  The  "first  purchaser"  is  the  person  who  first 
acquired  the  land  in  any  manner  except  by  descent 
under  the  intestate  laws.    As  stated  in  another  para- 
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graph,  either  the  husband  or  wife  may  elect  to  take 
against  the  other's  will.  In  such  case  if  the  wife  elects 
to  take  against  the  husband's  will,  she  takes  that  prop- 
erty which  would  have  been  hers  had  her  husband  died 
intestate  (Act  April  8,  1833,  P.  L.,  249).  When  the 
husband  takes  against  his  wife's  will,  he  may  choose 
(a)  either  his  curtesy  in  his  wife's  real  estate,  or  (b) 
the  same  interest  she  would  have  taken  in  his  estate 
had  he  died  intestate  (Act  May  5,  1855,  P.  L.,  430). 

A  clear  outline  of  the  laws  relating  to  the  descent 
of  an  intestate's  property  can  best  be  given  by  applying 
the  acts  to  the  several  classes  that  most  often  arise. 

I. — Unmarried  Ancestor^  or  Widow  or  Wid- 
ower WITHOUT  Lineal  Descendants. — Real  Estate. 
— In  the  case  of  an  unmarried  man  or  woman,  or  a 
widower  or  widow  leaving  no  child  or  lineal  descend- 
ant, the  estate  is  distributed  as  follows:  The  real 
estate  goes  to  the  father  and  mother  and  the  survivor  of 
them  for  life,  and  they  hold  not  as  joint  tenants  but  by 
entireties  (65  Pa.,  395). 

(b)  At  their  death  it  will  descend  to  the  brothers 
and  sisters  of  the  whole  blood  of  the  unmarried  ances- 
tor or  widow  or  widower,  and  to  the  children  of  such 
deceased  brothers  and  sisters  in  equal  shares.  The  chil- 
dren take  by  representation,  i.e., between  them, the  share 
of  such  deceased  brother  or  sister  is  divided  equally. 
Since  grandchildren  represent  their  parent,  their  estate 
is  subject  to  the  indebtedness  of  their  deceased  parent  to 
the  estate  of  the  intestate  (9  Watts,  352). 

(c)  If  there  are  no  brothers  or  sisters,  then  the 
estate  goes  to  the  nephews  and  nieces  of  the  whole 
blood,  in  equal  shares,  but  without  representation. 
They  take  per  capita  (40  Pa.,  387). 
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(d)  If  there  are  neither  brothers,  sisters,  nephews, 
nieces,  nor  descendants  of  the  whole  blood,  the  estate 
goes  to  the  next  of  kin — ^being  descendants  of  brothers 
and  sisters  of  the  whole  blood.  The  next  of  kin  are  to 
be  ascertained  by  the  rules  of  the  civil  not  of  the  canon 
law;  hence,  a  grandmother  will  take  in  preference  to 
uncles  and  aunts  (45  Pa.,  430). 

(e)  If  there  are  no  next  of  kin,  then  the  estate  goes 
to  the  father  and  mother  and  to  the  survivor  of  them 
absolutely. 

(f)  If  there  are  neither  parents,  brothers,  sisters, 
nephews,  nieces,  next  of  kin,  nor  descendants  of  the 
whole  blood,  then  the  estate  goes  to  the  intestate's 
brothers,  sisters,  nephews,  and  nieces  of  the  half  blood, 
equally  or  by  representation  as  provided  respectively  in 
the  case  of  such  collaterals  (b  and  c)  of  the  whole 
blood.  There  can  be  no  representation  admitted  among 
collaterals  after  the  children  of  brothers  and  sisters. 
Hence,  children  of  a  deceased  uncle  are  excluded  when 
there  are  uncles  or  aunts  surviving  (7  W.  &  S.,  255). 

(g)  In  default  of  all  of  the  above  named  classes,  the 
estate  will  then  escheat  to  the  state. 

Personal  Estate. — (a)  The  personal  estate  goes 
to  the  mother  and  father  absolutely,  (b)  If  the  parents 
are  dead,  the  personal  estate  is  distributed  in  like  man- 
ner as  the  real  estate,  except  that  there  is  no  distinc- 
tion made  as  to  whole  or  half  blood. 

II. — ^WiDOW  OR  Widower  Leaving  Children  or 
Lineal  Descendants. — Real  Estate. — (a)  If  all 
the  lineal  descendants  of  a  widow  or  widower  stand  in 
the  same  degree  of  kindred  to  the  intestate,  as  where 
they  are  all  children  or  all  grandchildren,  they  each 
take  an  equal  share  of  the  real  estate. 
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(b)  But  if  such  lineal  descendants  stand  in  different 
d^^ees  of  kindred  to  the  intestate,  as  where  they  are 
children  and  also  children  of  a  deceased  child  of  the 
intestate,  they  take  by  representation.  The  children 
of  the  deceased  child  will  take  between  them  the  share 
of  their  parent. 

Personal  Estate. — ^The  personal  estate  is  distributed 
in  the  same  manner  as  the  real  estate. 

III. — Married  Man  Leaving  a  Wife. — Real  and 
Personal  Estate, — (a)  If  there  be  no  issue,  one-half  of 
the  real  estate  will  go  to  the  wife  for  life  and  one-half 
of  the  personal  property  goes  to  her  absolutely.  Upon 
the  death  of  the  wife,  the  real  estate  is  governed  by  the 
rules  outlined  in  Section  I. 

(b)  If  there  are  children  or  issue  of  deceased  chil- 
dren, one-third  of  the  real  estate  goes  to  the  wife  for 
life  and  one-third  of  the  personal  property  goes  to  hec 
absolutely.  Otherwise  his  real  estate  is  governed  by 
the  rules  stated  in  Section  II. 

(c)  If  there  are  no  known  heirs  or  kindred  the 
entire  real  estate  and  personal  property  go  to  the  wife 
absolutely. 

IV. — Married  Woman  Leaving  a  Husband. — 
Real  Estate. — (a)  If  there  is  no  issue,  all  the  real 
estate  goes  to  the  husband  for  life.  All  the  personal 
estate  goes  to  him  absolutely,  (b)  After  the  death  of 
the  husband  the  real  estate  is  governed  by  the  rules 
given  in  Section  I.     (Pages  967  and  968.) 

(c)  If  there  is  issue,  all  the  real  estate  goes  to  the 
husband  for  life,  (d)  After  the  death  of  the  husband, 
the  real  estate  goes  to  the  children  and  issue  of  deceased 
children  in  the  manner  outlined  in  Section  II.  (Pages 
968  and  969.) 
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Personal  Estate. — ^The  personal  estate  goes  to  the 
husband  and  children,  share  and  share  alike.  If  any 
child  or  children  die  and  leave  issue,  such  issue  take 
among  them  the  deceased  parent's  share. 

Adopted  Children. — Any  child  (Act  May  19, 
1887,  P.  L.,  125)  or  adult  (Act  May  8,  1889,  P.  L., 
168)  may  be  adopted  in  Pennsylvania  and  share  in  the 
estate  of  the  adopting  parent,  (a)  If  the. adopting 
parent  have  other  children,  the  adopted  one  shares  in 
the  inheritance  only  as  one  of  them  in  case  of  intestacy, 
and  he,  she  or  they  may  respectively  inherit  from  and 
through  each  other  as  if  all  had  been  lawful  children  of 
the  same  parent. 

(b)  If  the  adopted  child  should  die  intestate,  the 
adopting  parents  inherit  to  the  exclusion  of  natural 
kindred  (Act  April  13,  1887,  P.  L.,  53). 

Illegitimate  Children. — Children  bom  out  of 
wedlock  take  the  name  of  their  mother,  who  may 
inherit  from  them  and  from  whom  they  may  inherit 
equally  with  after  bom  legitimate  children  (49  Pa., 
373).  Bastards  may  also  inherit  from  each  other  (Act 
June  5,  1883,  P.  L.,  88).  The  Acts  of  June  10,  1901 
(P.  L.,  639,  551),  provide  that  illegitimate  children 
shall  be  considered  as  of  the  half  blood  to  all  other  chil- 
dren of  the  same  mother,  and  subject  to  this  restriction, 
either  they  or  their  heirs  may  inherit  from  their  mother 
and  among  themselves,  and  their  mother  may  inherit 
from  them.  The  intent  of  these  acts,  it  would  seem,  is 
to  legitimize  illegitimate  children  and  heirs  as  to  their 
mother  and  her  heirs,  but  is  not  to  change  the  existing 
law  with  regard  to  the  father  or  heirs  of  such  children. 

Posthumous  Children. — Posthumous  children 
inherit  equally  with  those  born  during  the  ancestor's  life. 
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Advancements. — ^Any  advancements  that  may  be 
made  to  any  child  of  an  intestate  during  the  lifetime  of 
such  intestate  shall  be  deducted  from  his  share  of  the 
estate  when  final  distribution  is  made  (Act  April  8, 
1833,  P.  L.,  319).  But  the  gifts  must  be  made  as 
advancements  (4  Wh.,  130).  Advancements  do  not 
bear  interest  (i  S.  &  R.,  425),  and  their  value  is  to  be 
estimated  according  to  the  value  at  the  time  of  the  gift, 
and  not  at  the  time  of  the  parents'  death  ( i  S.  &  R., 
422). 

AdministFator. 

When  a  person  owning  propery  dies  without  mak- 
ing a  valid  will,  the  law  distributes  his  estate  among  his 
heirs  in  the  manner  which  has  just  been  outlined.  As 
has  been  stated  before,  the  real  estate  descends  direct 
to  the  heirs  and  the  personal  estate  goes  to  the  personal 
representative  of  the  intestate  and  is  administered  by 
him.  This  administration  must  be  made  through  and 
by  a  person  properly  appointed  by  legal  authority.  Tht 
person  who  is  thus  appointed  is  called  the  administrator. 

Appointment  of  an  Administrator. — He  is 
appointed  by  authority  of  the  Orphans'  Court.  But 
before  such  appointment  can  be  made  (a)  an  affidavit 
of  death  must  be  filed  (Act  May  15,  1874, 
P.  L.,  194),  (b)  application  for  letters  of  admin- 
istration must  be  made,  (c)  .notice  of  such  appli- 
cation must  be  published  in  a  county  newspaper  (Act 
June  24,  1885,  P.  L.,  155),  and  (d)  a  bond  with  two  or 
more  good  and  sufficient  sureties  to  the  approximate 
value  of  the  estate  must  be  given  by  him  to  whom  the 
letters  are  to  be  granted  (Act  March  15,  1832,  P.  L.. 
139).    The  court  has  also  power  to  appoint  an  adminis- 
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trator  where  there  is  a  will  and  the  executor  appointed 
under  it  renounces  the  charge.  In  this  case  the 
appointee  is  called  administrator  cum  testamento 
annexo. 

Who  May  be  Appointed  an  Administrator. — 
In  general,  any  person  may  be  appointed  administrator 
who  is  competent  to  make  a  contract.  The  court  will 
hear  and  consider  any  objections  to  a  person  proposed 
as  administrator,  and,  if  legally  disqualified,  the 
appointment  will  not  be  made.  Illiteracy  and  poverty 
of  themselves  do  not  disqualify  (lOO  Pa.,  434),  nor 
does  the  fact  that  a  woman  is  married,  if  she  has  the 
assent  of  her  husband  (65  Pa.,  311).  But  insolvency 
renders  a  person  otherwise  entitled  incompetent  to 
become  an  administrator  (33  Pa.,  537).  An  eldest  son 
who  stands  in  the  position  of  a  litigant  with  the  estate 
is  not  entitled  to  letters  of  administration  (11  Pa., 
157),  nor  is  any  other  person  who  has  an  adverse  inter- 
est (4  Watts,  34).  Residuary  legatees  are  to  be 
appointed  in  all  cases  of  administration  cum  testamento 
annexo  (Act  March  15,  1832,  P.  L.,  140). 

Order  of  Appointment. — ^There  is  a  certain  order 
prescribed  by  statute  in  which  letters  of  administration 
are  to  be  granted  (Act  March  15,  1832,  P.  L.,  140). 
If  the  intestate  be  a  wife,  the  husband  shall  have  the 
preference  to  all  other  persons.  In  all  other  cases 
administration  is  to  be  granted  in  the  following  order : 
(i)  To  the  widow,  (2)  to  the  children,  (3)  to  the 
father,  (4)  to  the  mother,  (s)  to  the  brothers,  (6)  to 
the  sisters,  (7)  to  the  grandchildren,  (8)  to  any  other 
of  the  next  of  kin  who  would  be  entitled  to  a  share  in 
the  distribution  of  the  estate,  (9)  to  one  or  more  of  the 
principal  creditors  of  the  decedent 
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Males  are  always  to  be  preferred  to  females,  and 
hence  a  brother  of  the  half  blood  is  entitled  to  a  prefer- 
ence over  sisters  of  the  whole  blood  (59  Pa.,  55).  A 
mother  is  entitled  before  a  sister  of  the  half  blood  (4  S. 
&  R.,  201).  Among  the  children,  the  right  to  admin- 
ister does  not  depend  on  seniority.  It  is  entirely  in  the 
discretion  of  the  register  of  wills  what  daughter  he  will 
appoint,  when  there  are  no  sons  (57  Pa.,  356).  As  also 
what  stranger  where  there  are  neither  creditors  nor 
next  of  kin  (9  S.  &  R.,  186). 

Duties  of  an  Administrator. — ^The  administra- 
tor has  five  well  defined  duties  to  perform — (i)  He 
must  give  a  bond,  (2)  make  an  inventory,  (3)  collect 
the  debts,  (4)  pay  the  debts,  and  (5)  distribute  the 
residue. 

Inventory. — ^The  administrator  must  make  an 
inventory  of  all  the  goods,  chattels,  and  credits  of  the 
deceased  as  far  as  he  may  know  and  can  ascertain  them, 
and  exhibit  the  same  in  the  register's  office  within 
thirty  days  from  the  time  the  letters  of  administration 
are  granted;  and  also  a  just  account  and  settlement 
thereof  within  one  year  of  the  same  time,  or  when  there- 
unto legally  required  (Act  March  15,  1832,  P.  L., 
135).  Additional  inventories  may  be  made  and  filed 
correcting  and  supplementing  prior  ones  (8*  S.  &  R., 
128).  The  administrator  is  also  compelled  to  make 
a  return  of  after  found  goods  within  four  months  of 
their  discovery  (Act  Feb.  24,  1834,  P.  L.,  73).  This 
inventory  is  made  in  the  presence  and  with  the  assist- 
ance of  appraisers,  who  are  appointed  by  the  court  and 
duly  sworn  to  the  faithful  discharge  of  their  duties 
(Act  March  15,  1832,  P.  L.,  142).  There  are  gen- 
erally two  copies  of  this  inventory— one  under  attesta- 
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tion  of  the  administrator's  oath  is  filed  in  the  office  of 
the  register  of  wills,  and  the  other  is  kept  by  the  admin- 
istrator (Act  June  24,  1885,  P.  L.,  155). 

Debts. — As  soon  as  the  inventory  is  filed,  it  is  the 
duty  of  the  administrator  to  collect  all  outstanding 
debts  and  convert  the  assets  in  his  hands  into  cash.  It 
is  then  his  duty  to  pay  the  debts  of  the  intestate.  The 
order  of  the  application  of  the  several  funds  to  the  pay- 
ment of  debts  is  as  follows :  ( i )  The  general  personal 
estate,  not  expressly  or  by  implication  exempted;  (2) 
lands  expressly  devised  to  pay  debts;  (3)  estates 
descended;  (4)  devised  lands  charged  with  the  pay- 
ment of  debts  generally,  whether  devised  in  general  or 
specific  terms;  (5)  general  legacies;  (6)  specific  lega- 
cies; (7)  real  estate  devised,  whether  in  general  or 
specific  terms  (5  Pa.,  356-7). 

The  debts  owed  by  the  intestate  must  be  paid  in  the 
manner  and  order  following :  ( i )  Funeral  expenses, 
medicine  furnished  and  medical  attendance  pven  dur- 
ing the  last  illness  of  the  decedent,  servant's  wages  not 
exceeding  one  year.  (2)  Rents,  not  exceeding  one 
year.  (3)  All  other  debts  without  regard  to  the  same, 
except  debts  due  the  commonwealth,  which  shall  be 
last  paid  (Act  February  24,  1834,  P.  L.,  yy),  unless 
secured  by  judgment  (4  W.,  73).  But  there  is  no 
priority  between  debts  of  the  same  class,  as  between 
funeral  expenses  and  medical  attendance  (11  Phila., 
12).  "Servants'  wages"  means  menial  servants 
(5  Binn.,  167),  and  includes  a  bar-keeper  (3  S.  & 
R.,  351)  but  not  workmen  employed  at  iron  works  and 
the  like  (5  Binn.,  167).  These  services  must  not  be 
rendered  during  the  last  year  of  the  decedent's  life 
(33  Pa.,  39S).    The  Statute  of  Limitations  may  be 
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pleaded  by  an  administrator  or  executor  on  behalf  of 
the  decedent  (no  Pa.,  70).  Moreover,  a  debt  of  a 
decedent  is  not  revived  by  the  promise  of  an  adminis- 
trator or  executor  to  pay  it  ( i  Whart.,  66,  and  35  Pa., 

259)- 

Distribution  of  Residue. — It  is  the  duty  of  the 
administrator  to  distribute  whatever  balance  remains 
in  his  hands,  after  the  payment  of  all  debts,  among  the 
surviving  relatives  as  provided  by  the  statutes  relating 
to  intestates. 

Title  by  Purchase. 

Definition  and  Kinds  of  Purchase. — ^Title  by 
purchase  includes  every  other  mode  of  acquiring  title 
than  by  descent.  It  does  not  matter  whether  title  be 
vested  by  act  of  the  parties  or  by  the  operation  of  law. 

The  party  in  whose  favor  it  is  created  must  accept 
it  in  order  that  any  title  may  pass,  but  he  can  not  be 
compelled  to  accept  unless  he  has  placed  himself  under 
obligations  by  a  valid  contract  of  sale  (Kent's  Comm„ 
Vol.  Ill,  page  373).  Title  by  purchase  may  be 
acquired  in  seven  different  ways.  These  ways  are  (a) 
by  devise,  (b)  escheat,  (c)  accretion,  (d)  adverse  pos- 
session and  limitation,  (e)  public  grant,  (f)  involun- 
tary alienation,  and  (g)  private  grant 

WiUs. 

Definition  and  Nature  of  a  Will. — ^Title  by 
devise  is  that  title  to  lands  which  is  created  by  will. 
The  term  "devise"  is  applicable  to  real  property.  Both 
the  real  property  and  the  instrument  by  which  it  is  con- 
veyed are  called  a  "devise."  The  transfer  by  will  of 
personal  property  is  called  a  "bequest."     The  instru- 
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ment  by  which  the  personal  property  is  transferred  is 
called  a  "testament."  The  disposition  of  real  or  per- 
sonal property  to  take  effect  after  the  death  of  the  tes- 
tator is  called  a  will  and  testament.  The  two  charac- 
teristics of  a  will  are  (a)  that  it  is  to  take  effect  at  the 
death  of  the  maker  and  not  sooner,  and  (b)  that  it  is 
revocable  by  the  maker  at  any  time  before  his  death 
(IS  W.  N.  C,  150,  24  W.  N.  C,  23,  and  116  Pa.,  440). 
Wills  are  of  two  kinds,  unwritten  and  written. 

Unwritten  Wills. — ^An  unwritten  or  nuncupative 
will  is  one  made  by  spoken  words  and  disposes  of  per- 
sonal property  only.  There  are  two  requisites  to  an 
imwritten  will.  First,  It  must  be  made  (a)  during 
the  last  sickness  of  the  testator  and  (b)  in  the  house  of 
his  habitation,  or  where  he  has  resided  for  the  space  of 
ten  or  more  days  prior  to  the  making  of  such  will, 
unless  he  is  surprised  by  sickness  away  from  his  home 
and  die  before  return  thereto. 

Second,  When  the  sum  bequeathed  exceeds  one  hun- 
dred dollars,  it  must  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  bequest,  bid  the  persons  pres- 
ent to  bear  witness  that  such  was  his  last  will  (Act 
April  8,  1833,  P.  L.,  249).  It  is  a  well  recognized 
principle  that  a  nuncupative  will  is  good  only  when 
made  in  such  extremity  of  the  last  sickness,  as  precludes 
a  written  one  (4  W.  &  S.,  357).  Moreover,  each  of 
the  requisites  must  be  clearly  proved  by  two  competent 
witnesses  (21  Pa.,  296).  The  requisites  just  given  for 
a  nuncupative  will  do  not  apply  in  the  cases  of  a  mar- 
iner at  sea,  or  a  soldier  in  actual  military  service  (Act 
April  8,  1833,  P.  L.,  249).  It  should  be  added 
that  real  estate  can  not  be  devised  by  a  nuncupative 
will. 
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Written  Wills. 

Every  will  must  be  in  writing,  unless  the  person 
making  it  is  prevented  by  the  extremity  of  his  last  sick- 
ness (Act  April  8,  1833,  P.  L.,  249).  A  writing  upon 
a  slate  is  not  a  valid  will  (11  Phila.,  541),  but  a  will 
written  in  pencil  is  valid  (84  Pa.,  5x0). 

There  are  three  parties  to  a  will — (i)  the  testator, 
(2)  the  donees,  and  (3)  the  executor. 

Testator. — ^The  testator  is  the  party  who  makes 
the  will  which  indicates  how  his  property  is  to  be  con- 
veyed to  others.  The  act  prescribes  that  every  person 
of  sound  mind,  who  is  twenty-one  years  of  age  and 
upwards,  may  dispose  by  will  of  his  or  her  real  and 
personal  estate  (Act  April  8,  1833,  P.  L.,  249).  Nor 
is  there  any  stricture  on  the  right  of  a  married  woman 
to  dispose  of  her  separate  estate  other  than  that  her 
husband  can  not  be  a  witness  (Act  April  11,  1848, 

P-L.,S37). 

A  testator  is  of  sound  mind  if  he  dispose  of  his 
property  with  judgment  and  discretion  (8  Watts,  66), 
or  if  he  were  capable  of  recollecting  the  property  he 
was  about  to  bequeath,  the  manner  of  distributing  it, 
and  the  objects  of  his  bounty  (33  Pa.,  469,  39  Pa., 
191,  and  65  Pa.,  368).  Mere  feebleness  of  intellect 
will  not  incapacitate  a  testator  (i  Yeates,  114),  nor  is 
advanced  age  a  sure  test  of  a  testator's  incapacity  (see 
68  Pa.,  342,  65  Pa.,  347,  and  loi  Pa.,  495).  It  is  a 
ruling  principle  that  every  man  is  presumed  to  possess  a 
sound  mind,  and  it  is  incumbent  on  the  party  alleging 
insanity  to  establish  the  fact  (i  Yeates,  114).  But  if 
general  insanity  is  proved,  it  is  presumed  to  continue 
until  a  recovery  is  shown.  Hence,  the  party  ailing  a 
restoration  to  sanity  must  prove  his  allegation  (8  Watts, 

63 
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66),  or  that  the  will  was  executed  during  a  lucid  inter- 
val (9  Pa.,  151). 

Persons  under  duress,  i.  e.,  deprived  of  their  free 
will,  can  not  make  a  will.  Nor  can  persons  under  such 
undue  influence  as  deprives  them  of  their  ability  to  act 
as  free  agents,  make  a  valid  will.  As  to  what  consti- 
tutes undue  influence  is  a  question  to  be  determined 
from  the  peculiar  circumstances  of  each  case.  Stronger 
proof  of  tmdue  influence  is  required  in  the  case  of  a 
relative  than  of  a  stranger  (97  Pa.,  163,  and  122  Pa., 
239),  and,  also,  in  the  case  of  a  person  who  receives 
small  benefit  from  a  will  than  one  who  receives  the  bulk 
of  the  estate  (66  Pa.,  283).  It  seems  that  when  a 
stranger  takes  a  large  benefit  under  a  will  and  occupied 
such  a  position  towards  the  testator  that  gave  him  a 
strong  influence  over  the  mind  of  the  testator  at  the 
time  the  will  was  made,  the  ordinary  presumption  of 
testamentary  capacity  does  not  obtain,  but  that  those 
who  maintain  the  will  are  bound  to  meet  and  overthrow 
by  positive  proof  the  presumption  of  incapacity  because 
of  undue  influence  (41  Pa.,  312,  4  W.  N.  C,  173, 
89  Pa.,  220,  and  80  Pa.,  170). 

The  sufficiency  of  the  evidence  to  establish  testa- 
mentary incapacity  is  for  the  court.  It  has  been  held 
error  to  submit  it  to  the  jury  (82  Pa.,  172). 

Donees. — ^The  donees  are  the  parties  who  take 
under  the  will.  They  may  be  either  devisees  or  lega- 
tees. The  former  where  the  devise  is  a  gift  of  real 
property,  the  latter  where  the  bequest  is  one  of  money 
or  personal  property. 

Any  person  may  be  a  devisee  or  a  legatee,  including 
married  women,  infants,  persons  of  not  sound  minds. 
It  has  been  stated  that  a  devise  to  charities  (a)  must  be 
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made,  at  least,  one  calendar  month  before  the  decease 
of  the  testator  (page  946),  and  be  attested  by  two  cred- 
ible, and  at  the  time,  disinterested  subscribing  witnesses 
(57  Pa.,  209,  and  15  W.  N.  C,  247).  Devises  to  unin- 
corporated societies,  if  for  charitable  uses,  are  good  and 
vest  in  the  society  when  it  is  incorporated  (63  Pa., 
465).  While  the  law  presumes  an  acceptance  of  a 
beneficial  devise  or  legacy,  yet  title  will  not  vest  in  him 
until  he  assents  to  it.  No  one  can  be  made  to  accept  a 
gift  against  his  will.  When  one  takes  a  gift,  he  accepts 
it  subject  to  all  the  conditions  imposed  by  the  testator. 

Executor. — ^An  executor  is  the  person  to  whom 
the  testator  commits  the  carrying  into  effect  of  his  last 
will  and  testament  The  executor  is  always  named  in 
the  will  by  the  testator.  The  executor  acts  as  the  per- 
sonal representative  of  the  decedent.  He  discharges 
the  liabilities,  executes  the  contracts,  and  continues  any 
civil  litigations  of  the  testator.  But  he  is  not  person- 
ally liable  for  any  debts  or  costs,  unless  he  sign  a  writ- 
ten promise  to  that  effect.  The  qualifications  and 
duties  of  an  executor  are  similar  to  those  of  an  admin- 
istrator, and  it  is  unnecessary  to  again  repeat  them. 
There  is,  of  course,  this  distinction — ^the  will  guides 
the  executor  in  the  management  and  distribution  of 
the  estate,  while  the  administrator  has  no  guide  but  the 
operation  of  law. 

Execution  of  a  Will. — ^The  statute  provides  that 
unless  prevented  by  last  sickness,  the  will  must  be  signed 
by  the  testator  at  the  end  thereof  or  by  some  person  in 
his  presence;  and  in  all  cases  must  be  proved  by  the 
oaths  or  affirmations  of  two  or  more  competent  witnesses 
(Act  April  8,  1833,  P.  L.,  249).  These  are  the 
demands  of  a  formal  will  and  should  be  complied  with. 
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When  the  witnessessubscribetheirnamesthey should 
write  their  addresses  opposite.  But  it  is  not  necessary 
that  the  will  be  under  seal  (i  DalL,  94),  nor  that  it 
should  have  attesting  or  subscribing  witnesses  (6  S.  & 
R.,  452),  nor  that  it  be  on  one  sheet  of  paper  (98  Pa., 
159),  nor  even  that  it  be  signed  by  the  testator  (16  W. 
N.  C,  300) .  Duncan,  J.,  says  that  all  that  is  required 
to  constitute  a  valid  disposition  of  real  estate  by  will  is 
that  it  should  be  in  writing,  put  into  writing  in  the 
testator's  lifetime,  and  proved  by  two  competent  wit- 
nesses (6  S.  &  R.,  453).  Each  witness  must  separately 
depose  to  all  facts  necessary  to  a  complete  execution 
(6  S.  &  R.,  47).  A  will  was  held  to  be  valid  which 
was  dictated  by  the  dying  testator,  signed  by  two  sub- 
scribing witnesses,  but  not  signed  by  the  testator  him- 
self (16  W.  N.  C,  300,  and  15  W.  N.  C,  473).  So, 
also,  an  envelope  and  several  slips  of  paper  with  writing 
thereon  were  held  to  constitute  a  will  (98  Pa.,  159). 

It  has  been  held  that  the  will  need  not  be  read 
to  the  testator  if  he  had  knowledge  of  its  con- 
tents (43  Pa.,  73).  If  the  subscribing  witnesses 
are  dead  or  out  of  the  reach  of  the  court,  proof  of  their 
handwriting  will  be  sufficient  (6  Pa.,  409).  A  will 
may  be  executed  by  a  mark,  even  though  the  testator 
be  able  to  sign  his  name  (84  Pa.,  217),  or  the  signa- 
ture may  be  made  by  a  second  person  at  the  testator's 
request,  as  "E.  N.  for  R.  D.  at  her  request'*  (30  Pa., 
218).  In  general,  wills  relating  to  real  estate  must  be 
executed  according  to  the  laws  of  the  state  where  the 
land  is  situated,  but  those  that  relate  to  personal  prop- 
erty are  governed  by  the  law  of  the  testator's  domicile 
(Story  on  Conflict  of  Laws,  pages  533  and  591,  and 
6Binn.,  359). 
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Codicil. — ^A  codicil  is  some  qualification  of  or 
addition  to  a  last  will  and  testament.  No  matter  how 
many  codicils  there  are,  each  must  be  executed  with  the 
same  formalities  as  the  will  itself.  It  is  a  general  rule 
that  all  codicils  are  part  of  the  will  and  are  to  be  con- 
strued as  such.  When  there  are  several  codicils,  the 
later  ones  operate  to  revive  and  republish  the  earlier 
ones.  Hence,  a  will  made  by  a  minor  or  a  person  of 
unsound  mind  may  be  rendered  valid  by  a  codicil  repub- 
lishing it,  and  executed  after  the  disability  is  removed. 
If  a  codicil  expressly  refers  to  a  prior  instrument  it  is 
not  necessary  that  it  should  be  on  the  same  piece  of 
paper  as  the  will  in  order  that  it  should  republish  the 
will  (Kent's  Conmi.,  Vol.  IV,  513-31-20). 

Revocation  of  a  Will. 

Revocation  may  be  either  (a)  absolute  or  (b)  pro 
tanto.  Absolute  revocation  means  the  making  null  and 
void  of  the  entire  instrument.  Pro  tanto  revocation 
is  that  which  annuls  a  part,  only  so  much  as  relates  to 
certain  persons  or  specified  gifts.  The  statute  provides 
that  a  will  may  be  altered  or  repealed  (a)  by  some 
other  will,  (b)  by  codicil  in  writing,  (c)  by  other  writ- 
ing executed  and  proved,  (d)  by  burning,  cancelling, 
obliterating  or  destro)ring  a  will  by  the  testator  himself 
or  by  some  one  in  his  presence  and  by  his  express  direc- 
tion, (e)  by  subsequent  marriage  and  birth  of  children 
(Act  April  8,  1833,  P.  L.,  250),  and  (f)  by  alteration 
of  property.  A  testator  to  revoke  a  will  must  have  the 
same  degree  of  competency  which  is  necessary  to  make 
one. 

By  Some  Other  Will. — ^A  will  can  not  be 
revoked  by  parol  (25  Pa.,  453),  but  it  may  be  revoked 
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by  a  subsequent  instrument  executed  as  a  will  even 
though  no  words  of  revocation  be  used  (2  W.  N.  C, 
493,  and  10  Pa.,  82).  It  is  also  a  well  recognized  rule 
that  the  republication  of  a  former  will  revokes  a  subse- 
quent one,  and  this  republication  of  a  fornler  will  may 
be  by  parol  (2  Binn.,  406). 

By  Codicil. — ^A  codicil  may  revoke  a  will  in  three 
different  ways.  First,  It  may  revoke  the  will  in 
express  and  unequivocal  terms.  Second,  It  may  dis- 
pose of  the  estate  in  a  manner  wholly  different  from 
the  will.  Third,  It  may  republish  a  will  and  revoke  an 
intermediate  one  (48  Pa.,  501).  The  general  rule  is 
that  a  codicil  operates  as  a  revocation  in  so  far  as  it  is 
inconsistent  with  the  will.  When  a  testator  republishes 
his  will,  the  will  is  to  be  construed  with  regard  to  the 
property  of  which  he  is  seized,  and  the  persons  named 
therein,  at  the  date  of  the  republication  (154  Pa.,  523). 

By  Other  Writing. — A  former  will  may  be 
revoked  by  "other  writing"  executed  in  the  manner 
of  will.  But  such  writing  need  not  be  proved  before 
the  register  of  wills  to  operate  as  a  revocation  (69  Pa., 

177). 

By  Destruction  of  Will. — ^The  rule  relating  to 
the  destruction  of  a  will  seems  to  be  this,  that  any  act 
which  stamps  upon  the  will  an  intent  that  it  shall  have 
no  effect,  though  not  a  complete  obliteration  or  physical 
destruction  will  act  as  a  revocation  (58  Pa.,  238). 
Thus,  the  tearing  of  the  testator's  name  from  a  codicil 
(5  Qark,  i )  will  revoke  the  codicil.  Erasing  the  testa- 
tor's signature  and  writing  thereon  "cancelled"  and  a 
slight  tear  will  also  revoke  a  will  (58  Pa.,  238).  The 
erasure  of  the  signature  alone  will  revoke  a  will  (2  Pa., 
no). 
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Subsequent  Marriage  and  the  Birth  of 
Children. — Mr.  Justice  Read  gives  these  five  statu- 
tory rules  in  force  in  Pennsylvania  relative  to  the  revo- 
cation of  wills  by  marriage  and  the  birth  of  children : 

First,  The  will  of  a  single  woman  is  revoked  by 
her  subsequent  marriage,  and  is  not  revived  by  the  death 
of  her  husband. 

Second,  If  a  man  makes  a  will  and  marries  and  dies 
leaving  a  widow,  so  far  as  regards  the  widow  he  dies 
intestate.     His  will  is  revoked  pro  tanto. 

Third,  If  a  man  makes  his  will  and  has  an  afterbom 
child  or  children,  not  provided  for  in  such  will,  and 
dies,  leaving  such  children,  so  far  as  regards  the  chil- 
dren he  dies  intestate,  and  his  will  is  revoked  pro  tanto. 

Fourth,  If  a  man  makes  his  will  and  marries,  and  dies 
leaving  a  widow  and  child,  not  provided  for  in  such 
will,  his  will  is  revoked  only  pro  tanto. 

Fifth,  If  a  man  makes  his  will,  marries  and 
dies,  leaving  a  widow  but  no  known  heirs  or  kindred, 
it  is  clearly  revoked,  so  far  as  to  give  to  his  widow 
both  the  real  and  personal  estate  absolutely  (34  Pa., 

483). 

Alteration  of  Property. — If  the  testator  dispose 
of  devised  property  either  by  sale  or  otherwise  there 
will  be  an  implied  revocation  of  the  will.  But  when 
the  testator  has  only  contracted  to  sell  and  has  made  no 
conveyance,  the  devise  will  take  effect,  subject,  of 
course,  to  the  vendee's  right  of  specific  performance 
(Kent's  Comm.,  Vol.  IV.,  527). 

Probate  of  a  WilL 

To  probate  a  will  is  to  prove  by  two  competent 
witnesses  that  the  instrument  produced  is  the  last  will 
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and  testament  of  the  deceased  whose  signature  it  bears. 
Admitting  a  will  to  probate  is  a  judicial  act  (7  Watts, 
51),  and  the  proceedings  take  place  before  the  register 
of  wills  or,  on  appeal,  before  the  judge  of  the  Orphans' 
Court  of  the  county  within  which  was  the  family  or 
principal  residence  of  the  decedent  at  the  time  of  his 
decease.  If  the  decedent  had  no  such  residence  in  this 
commonwealth  then  the  will  may  be  probated  before 
the  register  of  the  cotmty  where  the  principal  part  of 
the  estate  of  such  decedent  is  (Act  March  15,  1832, 
P.  L.,  136).  The  party  in  whose  possession  the  will 
is  may  be  cited  by  the  register  to  bring  it  forth,  as 
also  may  the  witnesses  be  cited  to  appear  before  him 
(Act  March  15,  1832,  P.  L.,  136). 

A  nuncupative  will  is  not  admitted  to  probate  until 
fourteen  days  after  the  death  of  the  decedent  and  not 
until  after  the  widow  be  given  the  opportunity  to  con- 
test the  same.  Moreover,  a  nuncupative  will  must  be 
proved  before  six  months  have  elapsed  from  the  speak- 
ing of  the  alleged  testamentary  words  (Act  March 
15,  1832,  P.  L.,  136). 

Wills  proved  in  another  state  or  county  may  be 
admitted  to  probate  in  any  county  if  the  person  produc- 
ing the  copy  of  the  will  also  produce  therewith  a  copy 
of  the  record  of  the  proceedings  for  the  probate  of  the 
original  attested  by  the  person  having  power  to  receive 
the  probate  of  such  original  (Act  March  15,  1832, 
P.  L.,  136). 

Contested  Wills. — ^The  validity  of  any  will  may 
be  contested  before  the  register  by  filing  with  him  a 
caveat.  The  party  who  brings  the  will  forward  to  be 
probated  is  called  the  proponent.  He  who  disputes  it 
is  called  the  contestant     This  caveaf  simply  warns  the 
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raster  that  an  issue  will  be  raised.  But  an  issue  will 
only  be  granted  when  there  is  a  material  fact  in  dispute 
stated  specifically  in  writing  (8  Phila.,  595).  A  bond 
with  sureties  for  the  security  of  costs  must  be  filed 
with  the  register  within  ten  days  after  the  filing  of  the 
caveat  (Act  June  6,  1887,  P.  L.,  359),  and  unless  this 
be  done  the  caveat  should  be  dismissed  (5  Kulp,  31 ). 

A  will  may  be  contested  on  any  grotmd  that  would 
tend  to  impeach  its  validity.  It  may  be  averred  (a)  that 
it  was  not  executed  in  accordance  with  the  statutory 
formalities  of  the  law,  or  (b)  that  it  was  forged  or 
revoked,  or  (c)  that  it  was  procured  by  force,  fraud, 
misrepresentation,  or  (d)  undue  influence,  or  (e)  that 
the  testator  was  incompetent  by  reason  of  insanity  or 
other  disability.  In  case  the  will  be  declared  invalid, 
the  estate  will  be  distributed  under  the  intestate  laws 
of  the  state. 

Effect  of  Probate. — ^As  soon  as  the  will  is 
admitted  to  probate,  it  is  conclusive  as  to  the  personal 
estate  ( 19  Pa.,  485,  6  Pa.,  409,  id.,  435,  and  i  Yeates, 
87),  but  it  is  not  conclusive  as  to  the  realty  until 
after  five  years  (Act  April  22,  1856,  P.  L.,  533). 
After  the  letters  testamentary — ^judicial  authority 
under  which  the  executor  acts — ^have  been  granted,  the 
wills  are  recorded  and  filed  and  are  free  of  access  at  any 
time  in  the  office  of  the  register  of  wills. 

Construction  of  Wills. — ^The  cardinal  rule  of 
construction  is  that  the  intent  of  the  testator  is  to  be 
gathered  from  the  four  comers  of  the  will,  taken  as  a 
whole  (i  Yeates,  518,  115  Pa.,  590,  and  id.,  120). 
The  circumstances  of  the  testator,  his  character,  his 
family,  and  the  amount  and  character  of  his  property 
may  be  taken  into  consideration  to  learn  this  intent 
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(68  Pa.,  477).  But  in  the  determination  of  the  testa- 
tor's intention,  the  question  is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his  words  ( ii2  Pa., 
532,  and  125  Pa.,  323).  Particular  expressions  may 
be  construed  in  subordination  to,  or  disregarded 
entirely,  if  they  stand  in  the  way  of  the  testa- 
tor's general  intent  (5  Watts,  9).  Where  there  is 
a  general  intent  and  also  a  particular  one  inconsistent 
therewith,  the  latter  must  give  way  to  the  former 
(35  Pa.,  393).  Words  may  be  supplied  to  carry  out 
a  defectively  expressed  intent,  but  not  to  raise  an  intent 
(S3  Pa.,  74).  The  technical  meaning  of  words  is  to  be 
taken,  unless  it  be  clear  that  the  testator  used  them  in 
their  popular  sense  (58  Pa.,  424).  In  doubtful  cases  of 
construction,  the  law  favors  an  absolute  rather  than  a 
defeasible  estate;  a  vested  rather  than  a  contingent 
one;  the  first  taker  rather  than  the  second  one  as  the 
principal  object  of  the  testator's  bounty ;  and  that  dis- 
tribution which  conforms  as  nearly  as  possible  to  the 
general  laws  of  inheritance  (23  Pa.,  9).  When  two 
clauses  in  a  will  are  totally  inconsistent  and  incapable 
of  being  reconciled,  the  later  will  prevail  (3  Whart, 
162).  So,  also,  where  there  arc  several  devises  of  the 
same  thing,  the  last  must  prevail  (2  Yeates,  525,  3  Gr., 
169).  A  will  must  be  so  construed  that  every  clause 
may  take  effect  if  possible  (113  Pa.,  11).  While  it  is 
presumed  that  the  testator  did  not  mean  to  die  intestate 
as  to  any  part  of  his  property  (113  Pa., 459), yet  where 
the  mode  of  distribution  under  a  will  is  doubtful,  the 
principles  of  the  intestate  act  may  be  applied  (20  W.  N. 
C,  559»  19  W.  N.  C,  524,  and  113  Pa.,  459). 

Lapsed  Legacies. — ^The  general  rule  of  law  is  that 
the  death  of  a  legatee  or  devisee  before  the  death  of  the 
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testator  extinguishes  the  l^jacy  or  devise  (Acts  of  May 
6,  1844,  and  June 4,  1879,  P- 1^»  88;  104  Pa.,  342,  and 
97  Pa.,  187),  unless  there  appears  on  the  face  of  the 
will -a  clear  intention  on  the  part  of  the  testator  to  make 
a  substitutionary  legacy  or  devise  (i  Binn.,  559, 
2  Rawle,  28,  154  Pa.,  527,  and  2  Chest.  Co.,  225). 
The  cases  that  most  frequently  arise  in  which  the 
courts  hold  a  substitutionary  gift  was  intended  are 
those  in  which  the  disjunction  "or"  is  employed  in  con- 
nection with  the  phrase  "heirs  and  assigns,"  or  equiva- 
lent. The  use  of  the  conjunction  "and"  will  not  prevent 
a  legacy  or  devise  from  lapsing  ( 104  Pa.,  342.  See  Act 
Apr.  8,  1833,  P.  L.,  249,  Act  May  6,  1844,  P.  L., 
564). 

TITLB  BY  B8CHBAT. 

Definition  and  General  Nature  of  Title  by  Escheat 

Escheat  is  the  accidental  reverting  of  lands  to  the 
commonwealth.  It  is  provided  by  the  Act  of  May  2, 
1889  (P.  L.,  66)  that  where  a  person  possessed  of  real 
or  personal  estate  dies  without  heirs  or  known  kindred, 
such  estate  shall  escheat  to  the  state.  It  does  not  mat- 
ter whether  the  estate  be  legal  or  equitable,  or  whether 
it  was  held  by  the  person  in  severalty  or  as  tenant  in 
common,  co-tenant,  joint  tenant  or  in  partnership.  It 
is  also  provided  that  when  no  owner  can  be  found  for 
property  in  custody  of  the  court  for  the  period  of  seven 
years,  such  property  shall  escheat  So,  also,  when  a 
beneficiary  to  a  trust  fund  remains  unknown  for  a 
similar  period  of  time.  The  state  has  power  to  sell 
whatever  property  escheats  to  it.  The  person  who  first 
informs  the  Auditor-General  of  an  escheat  by  writing 
signed  by  the  person  in  the  presence  of  two  subscribing 
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witnesses  is  entitled  to  one-third  of  the  proceeds  of 
such  sale  after  all  costs  are  deducted. 

Escheat  of  Land  Owned  by  Corporations. 

Domestic  corporations  may  hold  such  real  estate  as 
is  necessary  for  its  legitimate  business  (Act  April  29, 
1855,  P.  L.,  331 ),  and  if  formed  under  the  Act  of  1874 
may  hold  it  to  an  amount  the  clear  yearly  value  or 
income  whereof  does  not  exceed  twenty  thousand  dol- 
lars (Act  April  29,  1874,  P.  L.,  73).  Foreign  corpora- 
tions can  hold  real  estate  only  in  certain  cases  (subject 
of  Corporations).  They  may  hold  real  estate  pur- 
chased at  a  judicial  sale  (Act  April  26,  1856,  P.  L., 
329),  but  only  for  a  period  of  ten  years  (Act  May  23, 
1887,  P.  L.,  176).  A  corporation  can  not  purchase  or 
hold  lands  in  this  conmionwealth  without  authority  to 
do  so.  Lands  purchased  by  a  corporation  without  a 
license  to  do  so,  or  held  in  a  quantity  not  authorized  by 
charter  escheat  to  the  state  (Act  April  6,  1833,  P.  L., 
167). 

Title  by  Accretion. 

Title  by  accretion  is  that  mode  of  acquiring  a  right 
of  property  to  that  increase  of  real  estate  caused  by 
the  additions  of  foreign  soil  through  the  operation  of 
natural  causes.  The  foreign  deposit  is  called  alluvion, 
and  may  consist  of  soil,  water  plants,  shells,  or  in  fact 
any  thing  washed  on  the  shore  by  the  action  of  the 
water.  All  such  accretions  become  a  part  of  the  land 
upon  which  they  are  cast  and  the  property  of  the  owner 
of  the  soil  (26  Pa.,  51).  The  title  to  such  accretions 
does  not  rest  upon  the  mere  fact  of  attachment  to  the 
soil,  but  rather  upon  the  fact  that  the  fonnec-ownficJa. 
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unable  to  ide*^»<^y  ^^'^  pr^p^tHy  if  the  former  owner 
can  prove  his  property,  he  has  the  right  of  ownership— 
unless  such  accretion  remain  upon  the  land  sufficiently 
long  to  become  permanently  attached  thereto  (i8  N. 
Y.,  147).  When  an  island  in  a  non-navigable  stream 
results  from  accretion,  it  becomes  the  property  of  him 
on  whose  soil  it  is  formed  (36  Pa.,  194). 

Title  by  Adverse  Possession. 

Definition  and  General  Nature  of  Title  by 
Adverse  Possession. — Mere  naked  possession  of  land 
vests  in  him  who  has  possession  a  sufficient  right  of 
property  as  to  permit  him  to  hold  the  land  against  every 
person  except  the  true  owner.  But  in  order  that  his 
possession  may  vest  in  him  a  title,  it  must  be  adverse 
to  and  independent  of  the  real  owner.  Possession  is 
adverse  when  the  enjoyment  of  the  land  is  under  such 
circumstances  as  would  indicate  that  it  was  conmienced 
and  continued  under  an  assertion  or  color  of  right  on 
the  part  of  the  possessor  (35  Pa.,  191, and  75  Pa.,  397). 
Color  of  right  means  an  entry  made  under  some  instru- 
ment of  writing,  such  as  a  deed  or  will,  which  purports 
to  convey  a  title — 1.  e.,  made  ^der  a  bona  fide  claim  of 
title  (23  Pa.,  254),  and  therefore  (a)  actual  (10  Watts, 
141),  (b)  continuous  (S  S.  &  R.,  236)  and  (c)  hostile 
possession  (6  Pa.,  210,  12  S.  &  R.,  340). 

Possession  not  Adverse. — ^There  are  four  prin- 
cipal circumstances  which  should  be  stated  under  which 
possession  is  not  adverse.  First,  When  both  parties 
claim  under  the  same  title,  there  can  be  no  adverse 
possession.  Thus,  if  a  father  dies  seised  of  land  and 
leaves  two  sons,  one  of  whom  enters  into  possession, 
the  Statute  of  Limitation  will  not  run  against  the  other 
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son  because  the  possession  of  the  one  son  is  adverse 
to  the  other. 

Second,  There  is  no  adverse  possession  when  the 
possession  of  one  party  is  consistent  with  the  title  of 
the  other.  Thus,  where  the  rents  of  a  trust  estate  were 
received  and  receipted  for  by  the  beneficiary  for  more 
than  twenty  years  after  the  creation  of  the  trust  and 
without  interference  of  the  trustee,  the  receipt  was  held 
not  to  be  adverse  to  the  title  of  the  trustee  (*  8  East- 
Eng.,  248). 

Third,  Where,  in  contemplation  of  law,  the  claim- 
ant has  never  been  out  of  possession,  the  possession  is 
not  adverse.  Thus,  A  devised  lands  to  B  and  his  heirs. 
After  the  death  of  both  A  and  B,  the  heirs  of  B  in  com- 
pany with  a  stranger,  C,  entered  into  possession  and 
took  the  profits  for  twenty  years.  It  was  held  that  the 
title  of  C  was  not  adverse  to  that  of  the  heirs  of  B — ^. 
for  when  two  are  in  possession,  the  law  adjudges  it  to 
1)e  the  possession  of  him  who  has  the  right  (*  i  Ld. 
I^Pjrm.  Eng.,  329). 

Fourth,  There  can  be  no  adverse  possession  when 
the  one  in  possession  has  acknowledged^Jhe  claim- 
ant's title.  Thus,  A  leased  land  to  B^Jor^  a  term 
of  years.  B  paid  the  rent  for  the  term  and  remained 
in  possession  for  twenty-one  years  after  the  expiration 
of  the  lease.  It  was  held  that  the  tenant's  possession 
was  not  adverse  to  that  of  the  landlord  (2  Binn.,  468). 

How  Title  by  Adverse  Possession  May  be 
Made  Absolute.  —  There  are  two  ways  by  which 
a  title  by  adverse  possession  may  be  made  abso- 
lute, (a)  by  lapse  of  time  or  (b)  by  estoppel. 


*  These  are  leading  and  excellent  illastratiTC  cases  on  the  principle 
stated  and  are  therefore  cHed. 
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By  Lapse  of  Time. — It  is  a  settled  rule  of  law  that 
the  law  will  raise  a  presumption  of  a  grant  (6  S.  &  R., 
21 )  where  there  has  been  an  actual  or  constructive 
exclusive  and  adverse  possession,  under  color  of  right, 
continued  in  without  interruption  (3  S.  &  R.,  29)  for 
the  period  of  twenty-one  years  or  more  (75  Pa.,  397, 
2  Pa.,  185,  and  see  2  Watts,  23).  This  continuous 
adverse  possession  need  not  be  in  the  same  person. 
But  there  must  be  privity  of  estate  between  the  succes- 
sive disseisors,  in  order  that  their  several  holdings  may 
be  tacked  together  and  produce  a  continuity  of  adverse 
possession  (34  Pa.,  38,  and  134  Pa.,  181 ).  Whether  or 
not  a  possession  has  all  the  elements  necessary  to  make 
it  adverse  is  a  question  to  be  decided  by  the  jury  und^r 
proper  instructions  from  the  court.  There  will  be  no 
presvunption  of  a  g^ant  unless  the  use  or  occupation  of 
the  land  would  otherwise  have  been  unlawful  (4  S.  & 
R.,  456,  Act  Mar.  26,  1785,  2  Sm.,  299). 

By  Estoppel. — ^Title  by  adverse  possession  may  also 
be  perfected  by  estoppel.  Estoppel  is  an  admission  or 
repi:eseQtatipn  which  is  held  by  law  to  be  conclusive 
upon  the  party,  making  it,  because  its  disproof  would 
result  in  injury  to  him  who  relied  upon  its  truth  (see 
subject  of  Equity).  With  reference  to  titles  to  real 
property,  estoppels  are  of  two  kinds.  These  are  estop- 
pels in  pais  and  by  deed  (35  Pa.,  523). 

Estoppel  in  Pais. — An  estoppel  in  pais  arises  from 
acts  and  declarations  of  a  person  by  which  he  induces 
another  to  alter  his  position  injuriously  to  himself. 
This  principle  of  law  applies  where  the  owner^stands 
J^-«nd  sees  his  land  improved  upon,  even  though  the 
owner  be  ignorant  of  his  rights  (4  W.  &  S.,  323,84  Pa., 
391,  and  194  Pa.,  647),  or  where  he  permits  the  land  to 
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be  sold  without  making  claim  to  it  (7  Watts,  168,  and 
28  Pa.,  413).  Fraud  is  not  necessary  to  constitute  an 
estoppel  in  pais  (28  Pa.,  130),  but  the  representation 
must  refer  to  facts  not  equally  within  the  knowledge  of 
both  parties  (31  Pa.,  333). 

The  essential  elements  of  an  estoppel  in  pais  are  (a) 
a  false  representation,  (b)  an  intention  to  influence,  (c) 
ignorance  of  the  truth  on  the  part  of  the  person  influ- 
enced, and  (d)  a  reliance  upon  that  representation. 
These  elements  present,  an  estoppel  arises  against  the 
party  making  the  false  representation,  notwithstand- 
ing he  did  so  through  an  honest  mistake  as  to  the  facts 
of  the  case  (28  Pa.,  130,  but  see  52  Pa.,  405). 

.  Estoppel  by  Deed. — Estoppel  by  deed  is  such  as 
arises  from  the  provisions  of  a  deed.  Thus,  when 
there  is  in  a  deed  an  express  or  implied  representation 
that  the  grantor  has  title  to  the  land  which  his  deed 
purports  to  convey,  whether  he  commits  fraud  or  acts 
under  a  mistake,  he  is  estopped  from  denying  that 
he  has  such  title.  Hence,  if  he  should  afterwards 
acquire  title,  he  can  not  by  setting  it  up  defeat  his  own 
grant  (34  Pa.,  74,  and  142  Pa.,  103).  But  in  order 
that  a  recital  in  a  deed  may  work  an  estoppel,  it  must 
refer  specially  to  someparticular  fact.  General  recitals 
do  not  preclude  the  grantor  from  setting  up  an  after 
acquired  title  (Tiedeman  Real  Prop.,  page  685).  In 
order  to  create  an  estoppel  the  deed  must  be  good  and 
valid  in  its  form  and  execution. 

Title  by  Public  Grant 

Title  by  public  grant  is  that  by  which  an  individual 
acquired  a  right  of  property,  by  grant  of  the  govern- 
ment, to  lands  which  had  previously  belonged  to  the 
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government  The  grant  may  be  made  (a)  by  special 
act  of  Congress,  or  (b)  by  deed  made  in  pursuance  of 
some  general  act  (9  Cranch,  U.  S.,  50).  The  patent  is 
signed  by  the  President,  or  by  one  authorized  to  affix 
his  signature,  and  sealed  by  the  seal  of  the  United 
States.  Once  the  patent  has  been  legally  executed  and 
delivered  it  can  not  be  revoked  (6  Cranch,  U.  S.,  87). 
It  is  a  general  rule  that  in  questions  of  property  rights 
raising  between  the  state  and  individual,  the  construc- 
tion is  always  most  favorable  to  the  state.  But  a  grant 
from  one  individual  to  another  is  construed  most  favor- 
ably to  the  grantee  (26  Pa.,  355). 

Title  by  Involuntary  AlienatioiL 

The  right  of  the  legislature  to  transfer  one  man's 
title  to  lands  to  another  against  his  will  or  without  his 
consent  is  called  involuntary  alienation.  The  scope  of 
the  legislative  authority  to  do  this  embraces  six  general 
classes.  First,  Lands  may  be  aliened  against  the  will  of 
the  owner  in  the  exercise  of  the  right  of  eminent 
domain.  This  means  that  whenever  it  is  necessary  or 
beneficial  to  the  public  that  certain  lands  shall  be  appro- 
priated for  public  use,  the  state  has  the  right  to  confis- 
cate such  land  upon  payment  of  a  proper  compensation 
to  the  owner  of  the  land.  The  state  may  exercise  this 
right  Itself  or  delegate  it  to  a  corporation  of  a  public 
character. 

Second,  The  right  of  involuntary  alienation  may  be 
exercised  in  the  case  of  persons  under  disability 
to  protect  their  interests  by  sale  and  investments,  as 
minors  and  lunatics.  These  sales  are  made  under 
special  orders  of  court  and  the  deed  should  show  on  its 
face  in  what  capacity  the  grantor  executes  the  deed. 

63 
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But  property  of  persons  who  are  not  under  a  disabiliCj 
can  not  be  sold  by  authority  of  the  courts  merely  on 
the  ground  that  such  sale  would  be  beneficial  ( i6  Pa.| 

256). 

Third,  An  involuntary  sale  may  be  made  for  the 
purpose  of  confirming  defective  titles.  Thus,  a  court 
of  equity  may  decree  reformation  of  a  defective  deed 
(64  Pa.,  274). 

Fourth,  Sales  by  administrators  and  executors  are 
made  in  the  exercise  of  the  right  of  involuntary  aliena- 
tion. Thus,  if  the  personal  property  be  insufficient  to 
satisfy  all  the  debts,  the  executor  or  administrator 
under  order  of  court  may  sell  the  real  estate. 

Fifth,  The  right  of  involuntary  alienation  may  com- 
pel sales  under  execution.  These  are  commonly  called 
"sheriff's  sales."  The  general  rule  is  that  a  judgment 
lien  enables  the  creditor  to  sell  the  land  under  execution, 
even  though  it  has  been  conveyed  away  by  the  debtor 
to  a  purchaser  for  value  (Act  June  16,  1836,  P.  L., 

764). 

Sixth,  Sales  to  satisfy  the  claims  of  the  state  for 
taxes,  also  confer  title  by  involuntary  alienation.  The 
state  has  a  right  to  levy  a  tax  on  land,  and  also  the 
right  to  enforce  such  levy  if  necessary  by  sale  of  the 
land.  A  tax  deed  conveys  the  title  of  the  owner  of  the 
land  at  the  time  of  the  sale.  No  matter  how  dispropor- 
tionate the  sums  paid  for  it  be  to  the  value  of  the  land, 
the  purchaser  can  not  be  divested  of  it  (Act  April  3, 
1804,  P.  L.,  522,  I  W.  &  S.,  166).  The  purchaser  at 
a  tax  sale  buys  at  his  peril  in  all  cases,  except  of  double 
assessments,  or  when  the  lands  do  not  lie  within  the 
coimty,  or  where  the  taxes  have  been  paid  (Act  April 
21,  1856,  P.  L.,  447,  and  138  Pa.,  42). 


Digitized  by  VjOOQIC 


CONVEYANCES  OF  ESTATES   IN   REAL  PROPERTY    995 

VL— CONVEYANCES  OP  ESTATES  IN  REAL 
PROPERTY. 

Title  by  private  grant  includes  all  modes  of  the 
conve3rance  of  real  property  between  living  men.  The 
written  instnmient  by  which  this  transfer  is  made  is 
called  a  deed.  The  subject  of  deeds  will  be  considered 
under  two  heads — L  Requisites  and  II.  Component 
Parts. 

I.— REQUISITES  OP  A  DEED. 

There  are  seven  requisites  of  a  deed — (a)  sufficient 
writing,  (b)  proper  parties — grantor  and  grantee, — 
(c)  a  consideration,  (d)  a  thing  to  be  granted,  (e) 
execution,  i.  e.,  signing,  sealing,  attestation  and 
acknowledgment,  (f)  delivery  and  acceptance,  (g) 
recording. 

Sufficient  Writing. 

A  valid  deed  must  be  written  on  parchment  or 
paper  (Act  March  21,  1772,  i  Sm.,  389).  It  must 
clearly  manifest  the  intention  of  the  parties,  and  contain 
the  entire  agreement  (70  Pa.,  237).  It  must  contain 
operative  words  of  convejrance,  i.  e.,  words  which 
clearly  manifest  the  intention  of  the  grantor  to  part 
with  his  interest  in  the  land.  The  words  in  general  use 
are  "give,  grant,  bargain,  and  sell."  An  alteration  or 
filling  up  of  blanks  after  delivery  of  the  deed  may  not 
require  a  new  delivery  of  the  deed  (17  S.  &  R.,  438). 
When  any  alteration  in  the  body  of  the  deed  is  neces- 
sary, it  is  best  to  note  the  erasure  or  interlineation 
upon  the  instrument  above  the  attestation  clause.  Sub- 
sequent attestation  of  the  deed,  not  even  its  destruction, 
can  have  any  effect  upon  the  title  which  has  been  passed 
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by  the  deed  (55  Pa.,  318).  If  the  loss  of  a  deed  be 
established,  parol  evidence  may  prove  the  contents  of 
it,  and  equity  may  compel  the  grantor  to  g^ve  a  new  one 
(44  Pa.,  492). 

Proper  Parties. 

There  are  two  parties  to  a  deed — ^the  grantor  who 
conveys  the  estate,  and  the  grantee  who  receives  it. 

Grantor. — ^The  grantor  must  own  the  property 
and  be  competent  to  convey  it.  Any  person  is  com- 
petent to  make  a  valid  deed  for  the  conveyance  of  real 
estate  who  is  able  to  make  a  valid  contract.  He  must 
be  of  lawful  age  and  possess  a  sound  mind. 

The  deed  of  an  infant  is  voidable,  and  may  be  either 
ratified  or  avoided  when  he  arrives  at  full  age.  But 
ratification  will  be  presumed  if  there  be  no  disaffirmance 
after  lawful  age  is  reached  (10  S.  &  R.,  114,  see  sub- 
ject of  Contracts). 

The  deed  of  an  insane  person  is  void  (5  Rawle, 
III),  but — what  amounts  to  a  new  deed — it  may  be 
made  valid  by  a  subsequent  ratification  after  the  mental 
disturbance  has  passed  away.  The  deed  made  by  an 
infant  or  a  lunatic  may  be  avoided  either  by  the  infant 
or  lunatic,  or  by  his  guardian,  personal  representative, 
or  heirs  (see  10  S.  &  R.,  1 14).  But  it  should  be  added 
that  where  an  infant  executes  a  purchase  money  mort- 
gage to  secure  the  purchase  money  for  land  conveyed  to 
him  by  deed,  he  can  not  after  he  comes  of  age  affirm 
the  deed  and  at  the  same  time  disaffirm  the  mortgage 
(159  Pa.,  147). 

A  married  woman  may  convey  her  own  real  estate 
by  deed,  if  the  husband  join,  whether  there  be  taken 
a  separate  acknowledgment  of  the  wife  or  not  (Act 
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April  4,  1901).  She  may  convey  her  interest  in  her 
husband's  estate  by  joining  in  his  deed  and  releasing 
her  rights  therein.  But  the  simple  execution  of  a  deed 
by  a  wife  and  her  acknowledgment  in  due  form  as  a 
party  thereto,  will  not  bar  her  right  of  dower.  The 
deed  must  contain  words  of  grant  or  release  in  order  to 
convey  a  wife's  or  any  g^ntor's  interest  in  land 
(13  Mass.,  222,  4  How.,  240,  3  Mason,  347,  but  see 
contra  82  Pa.,  432). 

One  partner  can  not  convey  partnership  property, 
unless  authorized  by  the  other  partners  to  do  so.  Their 
several  seals  and  signatures  must  appear,  unless  the 
sale  of  the  property  be  embraced  in  the  partnership 
enterprise.  The  deed  must  be  free  from  fraud  and 
must  also  be  the  voluntary  act  of  the  grantor. 

Grantee. — ^The  disabilities  that  attach  to  grantors 
do  not  attach  to  grantees.  The  general  rule  is  that  all 
natural  persons  are  competent  to  take  real  estate  as 
grantees.  While  full  names  should  be  g^ven  in  a  deed, 
yet  all  that  is  required  is  that  the  true  party  can  be 
ascertained  from  the  name  or  description  given. 

Consideration. 

A  deed  must  be  supported  by  a  valuable  considera- 
tion. But  this  consideration  need  not  be  expressed  in 
the  instrument,  as  where  a  receipt  is  subjoined  which 
acknowledges  the  transfer  of  money  (4  Yeates,  95). 
The  consideration  may  also  be  proved  by  parol  ( i  P.  & 
W.,  486).  If  a  deed  can  not  be  sustained  for  want  of 
a  valuable  consideration,  it  may  be  supported  by  a 
good  consideration,  as  of  natural  love  and  affection 
between  relatives  by  blood  (68  Pa.,  460).  But  a  good 
consideration  will  not  support  a  deed  when  there  are 
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existing  creditors  of  the  grantor.  In  general  the 
receipt  of  the  consideration  is  mentioned  in  the  deed, 
and  the  gfrantor  may  sue  for  whatever  part  of  the  con- 
sideration money  that  has  never  been  paid  him  (3  S.  & 
R>  355)-  But  the  validity  of  the  deed  will  be  unaf- 
fected by  such  suit  (12  S.  &  R.,  13).  A  different  or 
additional  consideration  may  be  shown,  provided  that  it 
is  not  directly  inconsistent  with  the  expressed  considera- 
tion (48  Pa.,  491,  and  79  Pa.,  436). 

Thing  to  be  Granted. — ^The  thing  conveyed  by 
a  deed  is  land  and  the  rights  issuing  out  of  it.  A  mere 
possibility,  unless  coupled  with  a  vested  interest,  can 
not  be  granted  (40  Pa.,  37).  Though  a  conveyance 
of  a  mere  expectancy  is  impossible  at  law,  .yet  it  may  be 
enforced  in  equity  as  an  executory  agreement  to  con- 
vey, if  it  be  sustained  by  a  valuable  consideration  (see 
163  Pa.,  438,  and  182  Pa.,  485). 

The  land  should  be  sufficiently  described  in  the 
deed,  so  as  to  be  capable  of  easy  indentification.  The 
descriptions  of  city  land  should  be  minute  and  accurate. 
A  full  and  complete  description  gives  monuments, 
courses  and  distances,  and  the  quantity  of  land  conveyed 
(4  Rawle,  339,  40  Pa.,  loi,  and  20  W.  N.  C,  303). 

Monuments. 

Monuments  are  land-marks  set  up  for  the  pur- 
pose of  indicating  boundaries.  There  are  two 
kinds  of  monuments,  natural  and  artificial.  Natural 
monuments  are  those  objects  which  nature  placed  on 
the  land,  as  rivers,  trees  and  ponds.  Artificial  monu- 
ments are  those  placed  on  the  land  by  man  for  the 
express  purpose  of  marking  the  boundary,  as  walls  and 
fences.    The  highest  regard  is  paid  to  the  natural  mon- 
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uments.  Existing  boundaries  and  monuments  may  be 
proven  by  parol  evidence  (46  Pa.,  477),  but  it  is  not 
competent  to  shift  a  line  or  establish  a  new  one  by 
parol  (32  Pa.,  302). 

Streams. — Where  land  is  botmded  by  a  navigable 
river,  the  boundary  line  is  the  low-water  mark  (60  Pa., 
339).  The  low- water  mark  is  found  by  reference  to  the 
ordinary  or  mediimi  rise  and  fall  of  the  water  (60  Pa., 
339) .  Where  land  is  bounded  by  a  stream — as  "bound- 
ing on"  or  "running  along" — which  is  not  navigable, 
the  boundary  line  is  the  centre  line  of  the  stream,  and 
the  line  changes  its  course  with  the  natural  change  of 
the  current  But  if  the  boundary  line  be  described 
as  "bounded  by  the  bank  or  shore"  of  the  stream,  then 
the  low- water  line  will  be  taken  (Tiedeman  Real  Prop., 
page  836,  and  26  Pa.,  223). 

Ponds  and  Lakes. — The  boundary  line  is  along 
the  edge  at  low-water  mark,  when  the  pond  or  lake  is 
natural  (*  13  Pick.,  Mass.,  261).  If  the  pond  or  lake 
is  artificial,  the  boundary  is  through  its  centre 
(♦13  Pick.,  Mass.,  261). 

Highways. — ^The  rules  given  in  the  case  of  non- 
navigable  streams  apply  in  the  case  of  highways.  If  the 
land  is  described  as  "bounding  on"  or  "running 
along,"  the  boundary  line  is  the  centre  of  the  way 
(33  Pa.,  124,  loi  Pa.,  94,  and  26  Pa.,  223).  But 
when  the  land  is  described  as  "bounding  by  the 
side"  of  the  street,  the  boundary  line  is  the  nearest 
line  of  the  street.  Where  there  is  any  doubt,  the  pre- 
sumption is  always  in  favor  of  the  centre  of  the  way 
(33  Pa.,  124),  or,  in  fact,  of  any  monument. 

*This  is  the  leading  case  on  the  principles  stated  and  is  therefore 
dted  in  the  absence  of  an  illustrative  Pennsylvania  case. 
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Courses  and  Distances. 

A  course  is  the  direction  of  a  line  with  reference  to 
a  meridian.  It  is  a  general  rule  that  wherever  monu- 
ments are  given,  they  control  the  courses  and  distances. 
But  when  there  are  no  moniunents  called,  or  when 
they  are  called  for  by  mistake,  or  erroneously,  or  no 
marked  trees  or  comers  are  to  be  found,  and  the  places 
where  they  once  stood  can  not  be  ascertained  and  iden- 
tified by  evidence,  or  where  no  lines  or  comers  of  an 
adjacent  tract  are  called  for;  then  the  boundary  of 
the  land  must  be  ascertained  by  the  courses  and  dis- 
tances given  in  the  deed.  Courses  control  distances 
when  there  is  a  conflict  between  them.  But  courses 
must  yield  to  distances  where  the  land  conveyed  is 
thereby  fully  identified. 

Quantity  of  Land  Granted* 

The  quantity  of  land  conveyed  is  the  least  certain 
element  of  the  description,  and,  as  a  rule,  is  taken  as 
merely  descriptive  of  the  other  determining  elements 
(4  S.  &  R.,  488).  However,  quantity  controls  (a) 
when  it  is  the  essence  of  the  contract,  (b)  where  the 
other  parts  of  the  description  are  not  sufficiently  cer- 
tain, (c)  where  there  is  a  clear  intention  expressed  or 
an  express  or  implied  covenant  in  the  deed  to  convey 
a  certain  quantity  only,  (d)  and  where  there  are  no 
calls  for  moniunents  or  for  comers  and  distances  set 
out  in  the  deed. 

It  is  also  a  general  rule,  referred  to  before,  that 
whatever  belongs  to  the  thing  granted  as  parcel  of  it, 
either  as  appendant  or  appurtenant,  will  pass  with  the 
grant  of  the  land,  unless  expressly  reserved  (124  Pa., 
67,  and  5  S.  &  R.,  106).    There  is  a  distinction  between 


Digitized  by  VjOOQIC 


CONVEYANXES  OF  ESTATES  IN  REAL  PROPERTY     lOOI 

a  reservation  and  an  exception.  The  former  is  the 
creation,  in  behalf  of  the  grantor,  of  some  new  right 
issuing  out  of  the  thing  granted — ^usually  an  incor- 
poreal hereditament  (46  Pa.,  197).  To  create  or  grant 
it,  tlie  same  words  of  limitation  are  required,  as  were 
used  in  the  direct  grant  to  the  grantee.  An  exception, 
on  the  other  hand,  withdraws  from  the  conveyance 
some  part  or  parcel  of  the  thing  which  is  granted,  and 
does  not  require  words  of  limitation  (47  Pa.,  197). 
The  reservation  properly  appears  in  the  reddendum  of 
the  deed,  while  the  exception  is  properly  incorporated 
in  the  premises  and  constitutes  a  part  of  the  description. 
An  exception  must  not  be  repugnant  to  the  original 
grant.  Thus,  an  exception  of  one  acre  to  a  specific 
grant  of  twenty  acres  is  void. 

Execution. 

A  deed  is  executed  when  the  various  formalities  of 
law  are  complied  with.  These  formalities  include  (a) 
reading,  (b)  signing,  (c)  sealing,  (d)  attestation,  (e) 
delivery  and  acceptance,  and  (f)  recording. 

Reading. — ^The  presumption  is  that  every  party  to 
a  deed  is  fully  aware  of  the  contents  of  such  deed.  It  is, 
therefore,  his  duty  before  executing  a  deed  to  read  it 
and  fully  inform  himself  of  its  provisions.  Mr.  Chief 
Justice  Gibson  has  said:  "If  a  party  who  can  read, 
will  not  read  a  deed  put  before  him  for  execution,  or  if, 
being  unable  to  read,  he  will  not  demand  to  have  it  read 
or  explained  to  him,  he  is  guilty  of  supine  negligence, 
which,  I  take  it,  is  not  the  subject  of  protection,  either 
at  law  or  in  equity**  (14  Pa.,  496).  Of  course,  relief 
would  be  granted  when  the  contents  of  a  deed  were 
wrongfully  read  to  a  person  with  intention  to  deceive, 
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or  where  other  fraud  was  practiced  on  an  ignorant  per- 
son in  order  to  induce  him  to  sign  the  deed  (56  Pa., 
no,  67  Pa.,  386,  and  3  W.  N.  C,  45). 

Signing. — ^The  deed  must  be  signed  by  the  grantor 
or  by  an  agent  duly  authorized  to  act  for  him  (Act 
March  21,  1772,  i  Sm.,  389,  and  i  Dall.,  66).  But 
before  an  agent  can  execute  a  deed  (a)  he  must  have  a 
power  of  attorney  under  seal  and  signed  by  his  princi- 
pal, or  (b)  the  deed  must  be  executed  by  the  agent  in 
the  presence  of  the  principal  (23  Pa.,  231 ).  The  deed 
made  by  an  agent  must  be  in  the  name  of  the  principal, 
must  be  sealed  with  his  seal,  and  should  be  signed  A.  B. 
(grantor  or  principal)  by  B.  C.  (attorney  or  agent) 
(Tiedeman  Real  Prop.,  page  175;  also  see  55  Pa., 
504).  Unless  the  power  is  coupled  with  an  interest,  a 
deed  made  by  an  attorney  after  the  death  of  the  prin- 
cipal is  absolutely  void.  A  married  woman  may  make 
a  valid  power  of  attorney,  provided  her  husband  join 
with  her  (Act  June  8,  1893,  P.  L.,  344).  An  ignorant 
person  may  execute  a  valid  deed  by  affixing  his  mark 
to  the  signature  written  by  another.  A  deed  may  be 
signed  on  Sunday,  if  delivered  on  a  week  day  (2  Pa., 
448).  A  deed  may  be  signed  by  one  person  with  the 
assistance  of  another,  as  where  one  holds  and  directs 
the  hand  (23  Pa.,  231). 

Sealing. — No  matter  what  the  intention  of  the 
parties  may  be  no  instrument  can  be  a  deed  unless  it 
has  a  seal  (2  S.  &  R.,  502).  There  are  two  requisites 
to  a  seal :  first,  there  must  be  a  recital  in  the  deed  that 
the  party  has  affixed  his  seal ;  and,  second,  some  scroll 
or  mark  of  ink  on  the  paper  (i  Dallas,  63,  5  Binn., 
244,  and  id.,  615).  If  the  grantor  authorize  it,  the  seal 
may  be  affixed  by  another.    So,  also,  one  seal  may  be 
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adopted  as  the  seal  of  all  the  parties  to  the  deed  (6  Pa., 
302).  What  is  a  sufficient  seal  is  a  question  of  law  to 
be  decided  by  the  judge  by  an  inspection  of  the  instru- 
ment ( I  Watts,  322).  The  usual  mode  of  sealing  is  a 
simple  round  or  oblong  scroll  with  the  letters  "L.  S." 
or  word  "seal"  written  in  it.  Corporations  have  a 
common  or  corporate  seal  which  should  always  be  used 
in  the  execution  of  their  deeds.  But  it  seems  that  the 
corporation  seal  is  not  absolutely  necessary  to  the  valid- 
ity of  a  corporation  deed  (25  Pa.,  303).  Thus,  a  deed 
signed  by  the  president  of  a  corporation  as  such  with 
an  ink  seal  opposite  his  name  was  held  to  be  a  sufficient 
seal. 

Attestation. — ^Attesting  witnesses  are  not  neces- 
sary to  the  execution  of  a  deed  made  in  this  state 
( I  S.  &  R.,  73),  but  as  a  matter  of  precaution  two  per- 
sons generally  attest  the  signature  of  the  grantor,  and 
sign  their  names  as  witnesses.  But  when  a  deed  is 
executed  outside  of  the  state,  the  act  of  May  28,  171 5, 
requires  that  there  shall  be  at  least  one  witness  to  the 
deed  (41  Pa.,  361).  A  corporation  seal  should  be 
attested  by  the  signature  of  the  president  and  of  the 
officer  who  has  charge  of  the  seal,  usually  the  secretary 
( 18  Pa.,  273).  But  no  officer  of  a  corporation  can  affix 
the  corporation  seal  to  a  deed  and  attest  such  seal  with- 
out authority  of  the  corporation,  and  it  is  the  duty  of 
people  to  ascertain  the  extent  of  the  officer's  authority 
(61  Pa.,  96). 

Acknowledgment. — ^Acknowledgment  is  the  act 
of  one  who  has  executed  a  deed  in  going  before  some 
competent  officer  or  court  and  declaring  it  to  be  his  act 
or  deed.  If  the  grantor  named  in  the  deed  be  dead  or 
can  not  appear,  the  two  or  more  witnesses  who  were 
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present  at  the  execution  thereof  may,  upon  oath  or 
affirmation,  prove  the  deed.  If  the  grantor  be  dead  or 
can  not  be  found  and  there  are  subscribing  witnesses 
and  they  can  not  be  found,  the  handwriting  of  such  wit- 
nesses may  be  proved  by  other  witnesses  (Act  March 
i8,  1775,  I  Sm.,  423).  When  the  grantor  can  not  be 
found  and  there  are  no  subscribing  witnesses,  the  hand- 
writing of  the  grantor  may  be  proved  (Act  May  25, 
1878,  P.  L.,  1 55 ) .  Deeds  may  be  acknowledged  before 
a  judge  of  the  Supreme  Court,  or  of  the  Courts  of 
Common  Pleas,  or  of  the  district  courts,  or  a  justice  of 
the  peace,  or  a  recorder  of  deeds,  or  any  notary  of  the 
public. 

Separate  acknowledgments  by  married  women  are 
no  longer  required  in  Pennsylvania.  The  Act  of  April 
4,  1 90 1,  provides  that  married  women  may  make 
acknowledgments  in  the  same  manner  and  form  as 
though  they  were  femme-sole.  The  Act  of  May  2, 
1901,  also  validates  all  mortgages,  conveyances,  and 
other  instruments  which  have  been  defectively  acknowl- 
edged by  married  men  and  women. 

When  the  deed  is  made  outside  of  the  state,  the 
oath  or  affirmation  of  one  or  more  of  the  witnesses 
thereto  is  required  to  be  made  before  any  justice  of  the 
peace  of  this  state,  or  before  any  mayor  or  officer  of  the 
city,  town,  or  place  where  the  deed  was  executed.  That 
this  has  been  done  must  be  certified  to  under  the  com- 
mon or  public  seal  of  such  place  (Act  May  28,  1715, 
I  Sm.,  94).  The  taking  of  the  acknowledgment  of  a 
deed  differs  from  the  probating  of  a  will  in  that  it  is  a 
ministerial  and  not  a  judicial  act.  But  if  the  party 
taking  the  acknowledgment  be  interested  in  the  convey- 
ance, the  certificate  will  be  valueless  (7  Watts,  227). 
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Deeds  of  coqx)rations  are  not  acknowledged  under 
the  Act  of  June  8,  1881  (P.  L.,  69),  the  question  of 
authority  to  make  the  deed  is  settled  by  the  affidavit  of 
the  secretary  or  other  officer,  or  by  a  copy  of  the  min- 
utes. 

Deuvery  and  Acceptance. — The  last  essential 
to  pass  title  is  that  the  deed  must  be  delivered  by  the 
grantor  and  accepted  by  the  grantee  (176  Pa.,  550). 
This  delivery  and  acceptance  must  be  made  with  the 
full  intention  to  pass  title  (10  Pa.,  285).  When  the 
delivery  of  a  deed  is  sought  to  be  established  by  proof  of 
an  intention  to  deliver  it,  the  evidence  of  intention  must 
be  clear  (3  Walk.,  97).  If  the  deed  come  into  the  pos- 
session of  the  grantee  without  the  knowledge  or  consent 
of  the  grantor,  no  title  will  pass  (2  Watts,  359).  But 
possession  of  a  deed  by  the  grantee  is  presumptive  evi- 
dence of  delivery  (115  Pa.,  338).  So,  also,  there  is  a 
prestmiption  of  non-delivery  when  the  deed  is  in  the 
possession  of  the  grantor  (116  Pa.,  93). 

As  a  general  rule,  the  deed  must  be  delivered  during 
the  lifetime  of  the  grantor  (34  Pa.,  24).  The  deposit 
in  a  post  office  is  a  good  delivery  of  a  deed,  if  the  grantee 
requested  it  to  be  mailed  (5  Watts,  343).  Until 
acceptance  by  the  grantee,  the  title  is  subject  to  the 
claims  of  the  creditors  of  the  grantor.  A  deed  may  be 
delivered  on  a  Sunday,  if  executed  on  a  week  day  (27 
Pa.,  90).  It  should  be  added  that  the  delivery  of  a 
deed  may  be  conditional  as  well  as  absolute. 

Escrow. — ^A  conditional  delivery  of  a  deed  is  called 
an  escrow.  Thus,  A  is  grantor  and  B  is  grantee.  The 
deed  is  given  to  C  until  B  pays  C  one  thousand  dollars 
when  C  is  to  deliver  the  deed  to  B.  The  essentials  of 
an  escrow  are  (a)  delivery  to  a  stranger  (b)  to  hold 
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until  a  condition  is  performed.  No  matter  what  condi- 
tions are  in  the  deed,  if  it  be  delivered  to  the  grantee, 
an  absolute  delivery  will  be  presumed  and  take  effect 
from  the  moment  of  the  grantee's  acceptance  (4  Watts, 
180).  But  in  an  escrow  delivery  depends  wholly  on 
the  happening  of  the  condition,  and  title  vests  in  the 
grantee  only  when  the  third  party  delivers  the  d*^ 
to  him  (113  Pa.,  58). 

Recording. 

Necessity  of  Recording  an  Instrument. — 
After  the  deed  has  been  signed,  sealed,  attested, 
acknowledged,  delivered  and  accepted,  the  proper  reve- 
nue stamp  should  be  pasted  on  the  deed,  and  it  should 
then  be  recorded.  The  tax  on  the  conveyances  of 
realty  is  twenty-five  cents  for  each  five  hundred  dollars 
above  twenty-five  hundred  dollars.  All  conveyan:es 
below  twenty-five  hundred  dollars  are  exempt. 

In  general,  recording  is  not  really  necessary  as  (a) 
between  the  grantor  and  grantee,  or  (b)  between  any 
person  claiming  under  the  grantor,  or  (c)  to  any  per- 
son having  knowledge  of  the  transfer  of  the  estate 
(108  Pa.,  325).  But  it  is  necessary  to  those  who  have 
no  knowledge  of  the  transfer,  to  a  purchaser  in  good 
faith  for  value.  Hence  it  is  not  alone  the  purpose  of 
the  recording  act  to  give  security  to  the  title  of  the 
grantee.  It  also  serves  to  give  notice  to  all  of  the  exact 
condition  of  the  title  and  thus  guides  an  innocent 
purchaser  in  knowing  what  he  is  bu)ang  (5  S.  &  R., 
246,  and  I  Penny.,  344). 

In  general,  an  unrecorded  deed  is  null  and  void 
as  against  a  bona  fide  purchaser  of  the  same  land  for 
a    valuable    consideration,    and    nothing    can    save 
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it  but  placing  it  on  record  before  the  second  pur- 
chaser gets  his  deed  there  (30  Pa.,  393).  It  has 
been  held  that  a  mortgage  recorded  after  the  expira- 
tion of  six  months  from  the  date  of  its  execution 
has  priority  over  a  deed  recorded  within  six  months 
from  the  date  of  the  execution  of  the  deed,  if  the 
recording  of  the  mortgage  is  prior  in  date  to  the  record- 
ing of  the  deed  (154  Pa.,  573). 

But  it  has  also  been  held  that  possession  under  an 
unrecorded  deed  is  equivalent  to  the  recording  of  the 
deed  (10  Watts,  407,  and  see  7  Pa.,  341,  and  15  Pa., 
343).  The  possession,  however,  must  be  distinct  and 
unequivocal,  and  it  must  be  actual  at  the  time  of  the 
subsequent  sale  (10  Watts,  407).  A  purchaser  is 
bound  to  inquire  only  of  those  on  the  land  at  the  time 
of  his  purchase.  He  is  not  bound  to  take  notice  of  the 
antecedent  possession  of  third  persons  (48  Pa.,  238, 
1 10  Pa.,  331,  and  1 13  Pa.,  482).  In  general,  it  may  be 
stated  that  the  law  will  presume  constructive  notice  of 
a  prior  deed  in  all  cases  where  such  a  visible  state  of 
things  exists  as  is  inconsistent  with  a  perfect  right  in 
him  who  proposes  to  sell  (48  Pa.,  238). 

What  Instruments  May  Be  Recorded. — ^Under 
the  Act  of  May  28,  171 5  (i  Sm.,  94),  and  the  Act  of 
March  18,  1775  (i  Sm.,  424),  only  such  instruments 
of  writing  as  relate  to  lands,  tenements,  or  heredita- 
ments could  be  recorded.  Instruments  relating  to  the 
transfer  of  personal  property,  as  a  general  rule,  are 
neither  notice  nor  evidence,  if  recorded  (7  W.  &  S.,  14, 
and  4  Rawle,  444) . 

But  there  are  many  statutory  modifications  of  these 
old  acts.  Releases  of  legacies  and  any  instrument 
under  seal  given  to  executors,  administrators,  trustees, 
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or  guardians  relating  to  real  or  personal  estate  may  be 
recorded  (Act  April  i5,i828,ioSni.,249).  There  may 
be  a  record  made  of  patents,  deeds  of  sheriffs,  coroners, 
marshals  and  treasurers,  and  deeds  made  in  pursuance 
of  a  decree  of  any  court  (Act  March  14,  1846,  P.  L., 
124)  ;  of  deeds  of  county  commissioners  (Act  April  5, 
1849,  P-  L.,  344)  ;  of  assignments  of  mortgages  and  of 
letters  of  attorney  authorizing  the  satisfaction  of  a 
mortgage  (Act  April  9,  1849,  P-  L.,  527) ;  of  receipts 
for  moneys  paid  for  redemption  of  unseated  lands  (Act 
April  25,  1850,  P.  L.,  575) ;  of  releases  of  legacies  or 
recognizances  made  out  of  or  within  the  state  (Act 
April  26,  1850,  P.  L.,  581,  and  Act  May  17,  1866, 
P.  L.,  1085)  >  of  letters  of  attorney  relating  to  real  or 
personal  property  (Act  June  3,  1885,  P.  L.,  55);  of 
soldiers'  discharges  (Act  April  8,  1868,  P.  L.,  73)  ;  of 
exemplifications  of  deeds  recorded  in  other  counties 
(Act  January  26,  1870,  P.  L.,  13),  and  receipts  for 
taxes  properly  acknowledged  (Act  March  9,  1847). 

But  no  instnmient  relating  to  either  real  or  personal 
property  can  be  recorded  until  it  has  been  acknowl- 
edged or  proved,  as  required  by  law  (Act  May  28, 
17x5,  I  Sm.,  94).  The  record  of  a  defectively 
acknowledged  or  probated  instrument  is  a  nullity  and 
of  no  effect  (3  Yeates,  186,  and  35  Pa.,  269).  But 
where  one  of  several  grantors  executes  and  acknowl- 
edges a  deed,  it  may  be  recorded,  although  execution 
and  acknowledgment  by  the  other  grantors  is  defective 
(no  Pa.,  305). 

What  Must  Be  Recorded. — All  deeds  and  con- 
veyances by  which  title  to  lands,  tenements  or  heredita- 
ments is  transferred  or  affected  in  law  or  in  equity  must 
be  recorded  (Act  May  19,  1893,  P.  L.,  108),    These 
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deeds  and  conveyances  include  deeds  of  bargain  and 
sale,  mortgages  (i  Rawle,  231),  declarations  of  trust 
(3  W.  &  S.,  45),  assignment  of  a  mortgage  (18  Pa., 
394),  and  marriage  articles  (2  Yeates,  259).  It 
includes  any  agreement  concerning  lands,  though  not 
under  seal  (4  Rawle,  440,  and  3  W.  &  S.,  54,  and  id. 
334),  and  although  the  title  conveyed  be  only  an  equit- 
able one  (7  Watts,  163,  and  id.  229). 

When  the  Deed  Must  Be  Recorded. — ^The  act 
requires  that  all  deeds  executed  within  the  Common- 
wealth shall  be  recorded  within  ninety  days.  Those 
executed  out  of  the  state  must  be  recorded  within 
six  months  (Act  May  19,  1893,  P.L.,  108).  Parties 
having  possession  of  deeds  belonging  to  another  also 
may  be  compelled  to  record  them  within  six  months 
(Act  April  I,  1863,  P.  L.,  188).  If  a  deed  remain 
imrecorded  for  the  term  of  two  years,  it  will  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee,  for  a  valuable  consideration, 
without  notice  (Act  March  18,  1775,  P.  L.,  422).  But 
in  Philadelphia  deeds  are  only  valid,  as  against  subse- 
quent purchasers  for  value,  from  the  date  of  record 
(Act  May  25,  1878,  P.  L.,  151).  The  recording  is 
complete  as  soon  as  the  deed  is  in  the  hands  of  the 
recording  officer.  The  rules  given  as  to  the  priority  of 
recording  mortgages  apply  in  the  case  of  deeds  (page 
931).  The  importance  of  recording  at  an  early  date 
will  be  seen  from  this  illustration.  A  for  a  valuable 
consideration  makes  a  deed  and  delivers  it  to  B  at  ten 
o'clock  in  the  morning.  B  delays  to  record  it  until 
two  o'clock  in  the  afternoon,  but  in  the  meantime,  at 
eleven  o'clock  in  the  morning,  A's  creditors  have 
attached  the  same  estate  which  A  conveyed  to  B.    B 
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would  lose  the  land  and  the  creditors  .would  get  it 
This  rule  of  priority  would  hold  though  seconds  meas* 
ure  the  time. 

II.— COMPONENT  PARTS  OF  A  DEED. 

When  the  form  is  considered,  deeds  may  be  of  two 
different  kinds,  indenture  or  deed-poll.  An  indenture 
is  executed  by  all  the  parties  and  consists  of  as  many 
parts  or  copies  as  there  are  parties  to  it.  A  deed-poll 
is  executed  by  the  grantor  alone.  Deeds-poll  are  in  the 
first  person,  while  deeds  of  indenture  are  in  the  third 
person. 

The  component,  parts  of  a  deed  are  (a)  premises, 
(b)  habendum,  (c)  tenendum,  (d)  reddendtun,  (e) 
condition,  and  (f)  covenants,  under  which  is  (g)  war- 
ranty. 

Premises. — ^This  clause  of  the  deed  is  generally  the 
first  and  immediately  precedes  the  habendtun.  It 
includes  (i)  the  names  of  the  parties,  (2)  the  recital 
which  explains  the  deed  and  its  operation,  (3)  the  con- 
sideration and  receipt  of  the  same,  (4)  the  operative 
words,  (5)  date  of  the  conveyance,  and  (6)  description 
of  the  thing  granted  (Tiedeman  Real  Prop.,  page  790). 

All  of  these  requisites  have  been  treated  separately, 
excepting  the  date.  Relative  to  this  the  general  rule  is, 
that  the  actual  date  of  delivery  will  always  control  the 
date  mentioned  in  the  deed  (4  Yeates,  278).  The  pre- 
sumption, however,  is  that  the  date  of  the  deed  is  the 
date  of  the  delivery  (59  Pa.,  286,  and  id.  398).  As 
indicated  before,  a  deed  executed  on  Sunday  but  not 
delivered  until  Monday  is  good  (2  Pa.,  451,  and 
55  Pa.,  185). 

But  the  different  requisites  of  a  deed  must  not  of 
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necessity  appear  in  the  premises.  They  will  be  equally 
effective  if  they  appear  in  other  parts  of  the  deed. 

Habendum. — ^The  habendum  begins  at  the  words 
"to  have  and  to  hold"  and  limits  and  defines  the  estate 
which  the  grantee  is  to  have.  The  habendimi  may  be 
omitted  from  the  deed  entirely  without  invalidating  it. 
It  may  lessen,  enlarge,  explain  or  qualify,  but  it  can  not 
totally  contradict  or  be  repugnant  to  the  estate  granted 
in  the  premises  (3  W.  &  S.,  162). 

Reddendum. — ^The  reddendum  is  that  clause  which 
reserves  something  to  the  grantor,  as  of  rent  or  any 
interest  or  estate  in  land. 

Conditions. — ^The  conditions  upon  which  an  estate 
is  granted  generally  follow  the  reddendum.  The  sub- 
ject of  conditions  is  discussed  in  a  previous  section 
(page  924). 

Covenants. 

It  is  a  general  rule  that  unless  a  deed  contains 
express  covenants  of  title,  there  is  no  implied  warranty 
of  title.  Hence,  it  is  that  covenants  of  title  are  gener- 
ally demanded,  for  they  secure  to  the  grantee  a  remedy 
against  the  grantor,  if  title  should  fail.  G>venants  may 
be  either  (a)  express  or  (b)  implied. 

Express  Covenants. 

There  are  five  express  covenants  of  title.  These 
are  (i)  covenants  of  seisin,  (2)  right  to  convey,  (3) 
against  incumbrances,  (4)  for  quiet  enjo)rment,  and 
(5)  warranty. 

Covenants  of  Seisin  and  Right  to  Convey. — 
This  is  a  general  covenant  that  the  grantor  is  lawfully 
seised  and  that  he  had  a  good  right  to  convey  the  estate. 
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If  seisin  be  in  another  than  the  grantor,  the  grantee, 
but  no  one  else  than  he,  may  at  once  bring  an  action  for 
the  breach  (5  Pa.,  317).  As  a  general  rule,  this  cove- 
nant will  be  broken  when  the  estate  actually  in  the 
grantee  is  less  in  duration  or  quantity  than  what  is 
described  in  the  deed.  This  covenant  includes  every- 
thing that  properly  belongs  to  the  realty. 

Against  Incumbrances. — ^This  covenant  indem- 
nifies the  grantee  against  any  inctunbrance  upon  the 
land  conveyed,  an  incumbrance  is  any  right  to  or  inter- 
est in  the  land  which  may  subsist  in  third  persons  to  the 
diminution  of  the  value  of  the  land,  but  consistent  with 
the  passing  of  the  fee  by  the  conveyance  (165  Pa., 
534).  An  inchoate  right  of  dower,  a  judgment  lien, 
an  outstanding  mortgage,  or  lease  in  possession  (67 
Pa.,  J7^,  conditions  and  covenants  which  restrict  the 
use  of  the  lands  (108  Mass.,  175),  and  generally  taxes 
and  assessments  and  pre-existing  easements  are  all 
incumbrances.  But  a  special  tax  levied  under  decree 
of  court  under  the  Act  of  June  12,  1878  (P.  L.,  184), 
is  not  an  encumbrance  (2  C.  P.  Rep.,  43).  Nor  is  a 
public  road  or  highway    an    incumbrance  (9  Watts, 

152). 

From  the  examples  given,  it  will  be  seen  that  incum- 
brances are  of  two  kinds:  (a)  such  as  affect  the  title, 
and  (b)  such  as  aflfect  only  the  physical  condition  of 
the  property.  Where  an  incumbrance  of  the  first  class 
exists,  the  covenant  referred  to  is  broken  the  instant 
it  is  made.  It  is  also  of  importance  that  the  gfrantee 
had  notice  of  it  when  he  took  the  title.  When  the 
incumbrance  is  of  the  second  class  a  diflferent  rule  pre- 
vails. It  is  presumed  (a)  that  the  gfrantee  bought 
with  notice  of  it,  (b)  that  it  was  in  contemplation  of 
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the  parties  and  (c)  that  the  price  was  fixed  with  refer- 
ence to  it  (112  Pa.,  315).  But  since  the  covenant  is 
strictly  one  of  indemnity,  the  grantee  can  recover  only 
for  such  incumbrances  as  he  has  been  compelled  to  dis- 
charge, whether  of  the  first  or  second  class  (no  Pa., 
198). 

Covenant  for  Quiet  Enjoyment. — This  cove- 
nant is  an  assurance  against  the  consequences  of  a 
defective  title  and  of  any  disturbance  thereunder.  In 
its  operation  it  is  almost  identical  with  the  covenant  of 
warranty  and  has  been  superseded  almost  altogether  by 
it.  The  mere  assertion  by  another  of  an  adverse  title 
will  not  constitute  a  breach  of  this  covenant.  There 
must  be  an  actual  eviction  (15  Phila.,  187),  although 
not  necessarily  a  removal  from  the  premises  (33  Pa., 

452). 

Covenant  of  Warranty. — ^The  covenant  of  war- 
ranty is  the  most  useful  of  all  the  covenants.  It  indem- 
nifies the  grantee  against  all  claims  that  exist  or  may  in 
the  future  be  presented  against  the  land.  Like  the  cove- 
nant for  quiet  enjoyment,  this  covenant  can  only  be 
broken  by  an  actual  or  constructive  eviction  of  the 
whole  or  a  part  of  the  premises.  This  eviction  need 
not  necessarily  be  by  judicial  process  or  physical  force, 
but  may  be  by  the  legal  force  of  an  irresistible  title 
(58  Pa.,  480),  as  when  the  grantee  voluntarily  yields 
possession  upon  demand  of  the  owner  of  the  paramount 
title  (3  S.  &  R.,  364).  But  the  eviction  must  be  under 
a  lawful  or  paramount  title  (112  Pa.,  315),  unless  the 
eviction  be  by  the  covenantor  himself  (i  Leh.  Val.. 
L.  R.,  137).  The  covenant  of  warranty  is  a  personal 
obligation  and  may  be  barred  by  the  statute  of  limita- 
tions.    It  does  not  bind  the  warrantor's  heirs  and 
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devisees,  unless  they  are  expressly  mentioned,  and  then 
only  to  the  extent  of  the  assets  received  by  them  from 
the  warrantor  (23  Pa.,  316).  It  should  be  added  that 
the  administrator  or  executor  can  only  be  held  for  a 
breach  of  the  covenant  committed  during  the  lifetime 
of  the  deceased  warrantor  {^27  Pa.,  258). 

Covenants  That  Run  With  the  Land. — Cove- 
nants run  with  the  land  and  bind  the  covenantor's 
assignees  where  the  performance  of  them  is  expressly 
or  by  implication  made  a  charge  upon  the  land.  Thus, 
a  covenant  to  pay  rent  (2  Rawle,  159),  or  a  ground- 
rent  (3  P.  &  W.,  461),  or  the  principal  of  a  ground- 
rent  (71  Pa.,  60),  or  to  build  (i  Clark,  422)  or  keep 
in  repair  (i  Dall.,  210),  or  to  renew  a  lease  (6  Phila., 
558),  or  not  to  under-let  (6  Phila.,  193),  all  run  with 
the  land.  The  general  covenants  for  quiet  enjo)rment 
and  warranty  also  run  with  the  land  (3  P.  &  W.,  313). 
The  test  to  determine  whether  or  not  a  covenant  in  a 
deed  runs  with  the  land  is  the  intention  of  the  parties 
to  the  deed.  This  intention  is  to  be  gathered  from  the 
words  of  the  covenant  read  in  the  light  of  the  surround- 
ings of  the  parties,  and  the  subject  and  value  of  the 
grant  (175  Pa.,  327). 

Implied  Covenants. 

Covenants  in  a  deed  may  arise  by  implication. 
Under  the  Act  of  May  28,  1715  ( i  Sm.,  94),  the  words 
grant,  bargain,  and  sell  create  two  distinct  covenants. 
First,  a  covenant  of  seisin  as  regards  defeasibility  from 
the  acts  of  the  grantor;  second,  a  covenant  of  quiet 
enjo)rment  against  the  grantor  and  those  claiming 
under  him  (2  Binn.,  95).  But  these  operative  words 
of  conveyance  do  not  create  a  covenant  of  general  or 
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special  warranty.  The  act  simply  means  that  these 
words  of  conveyance  should  be  taken  as  an  assurance 
that  the  grantor  or  those  claiming  under  him  has  not 
done  any  act  or  created  any  inctunbrance  whereby  the 
estate  granted  by  him  might  be  defeated  (38  Pa.,  485). 
The  two  covenants  arising  by  implication  from  this 
act  are  not  inconsistent  with  or  restrained  by  an  express 
covenant  of  special  warranty  (11  S.  &  R.,  109).  They 
are  not  applicable  alone  to  executed  deeds,  but  extend 
to  articles  of  agreement  for  the  conveyance  of  lands 
( I  Rawle,  377).  In  this  connection  it  should  be  stated 
that  there  is  no  implied  covenant  that  the  land  described 
in  the  body  of  the  deed  contains  the  quantity  therein 
stated  (i  Yeates,  322). 

Quit  Claim  Deed. 

This  is  an  instrument  not  in  very  general  usej 
which  is  similar  to  the  ordinary  deed  of  warranty  oi 
more  accurately,  similar  to  the  common  law  release. 
But  there  are  four  essential  characteristics  of  a  quit- 
claim deed :  First,  There  are  no  covenants  in  the  deed, 
except,  possibly  a  warranty  against  incumbrance.  Sec- 
ond, The  operative  words  of  conveyance  are  remise, 
release,  and  forever  quit-claim.  Third,  It  does  not 
require  any  estate  in  possession  in  the  grantor  for 
its  operation.  Fourth,  A  quit-claim  deed  does  not  con- 
vey the  land  itself,  but  merely  the  grantor's  interest 
therein.  Therefore,  a  subsequently  acquired  title  does 
not  pass  to  the  grantee  (see  13  Pick.,  Mass.,  116,  and 
I  Cow.,  N.  Y.,  613). 
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I.  Definition  and  Nature  of  a  Sale. 
II.  Formation  OF  the  Contract  of  Sale. 

III.  Performance  of  the  Contract  of  Sale. 

IV.  Kinds  of  Sales. 

V.  Breach  of  Contract  of  Sale. 

I.— DEFINITION  AND  NATURE  OF  A  SALE. 

Definition  of  a  Sale. 

A  sale  is  a  contract  for  the  transfer  of  the  absolute 
property  in  personalty  from  one  person  to  another  for 
a  price  in  money. 

Distinguished  From  Similar  Contractual 
Relations — From  Bailment. — A  sale  should  be  dis- 
tinguished from  the  contractual  relations  to  which  it  is 
similar. 

The  distinction  between  a  sale  and  bailment  has 
been  pointed  out  in  a  preceding  paragraph  (subject  of 
Bailments).  The  test  seems  to  be,  is  the  identical  thing 
delivered  to  be  restored  again  to  the  original  owner. 
If  it  is,  the  relation  established  is  one  of  bailment.  If 
it  is  not,  a  sale  is  consummated  (117  Pa.,  589,  and  71 
Pa.,  286). 

But  the  delivery  of  personal  property  with  the 
1016 
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light  to  return  is  not  always  s,  bailment  Whether 
it  is  a  bailment  or  sale  depends  upon  whether  title 
has  or  has  not  passed  upon  delivery  of  the  thing 
( 105  Pa.,  74).  Thus,  if  A  delivers  goods  to  B  with  the 
understanding  that  if  satisfactory  he  is  to  keep  them, 
the  transaction  is  a  bailment  (44Pa.,43i ), until  B  elects 
to  keep  them,  when  it  becomes  a  sale  (79  Pa.,  488). 
So,  also,  it  would  become  a  sale  if  he  detained  them 
beyond  a  reasonable  time  without  any  effort  to  return 
them  (3  Kulp,  338,  4  W.  N.  C,  356,  and  23  W.  N.  C, 
254).  However,  if  A  agrees  to  a  present  transfer  of 
the  absolute  title  to  B,  with  the  privilege  of  returning 
the  thing,  if  it  is  not  satisfactory,  then  the  transaction 
is  a  sale  (117  Pa.,  589). 

From  Lease. — A  lease  or  hiring  is  distinguished 
from  a  sale  in  that  the  former  is  only  a  temporary 
transfer,  while  the  latter  is  an  absolute  transfer  of  title 
and  ownership.  The  question  as  to  whether  a  sale  or 
lease  was  intended  arises  very  often  in  cases  where 
pianos  and  sewing  machines  are  placed  to  the  use  of 
another  under  contracts  which  provide  that  periodical 
sums  shall  be  paid  as  rent,  and  that  the  thing  is  to 
become  the  property  of  the  other  party  on  payment  of 
the  last  installment  of  rent.  These  contracts  are  held 
ordinarily  to  be  sales  and  not  leases,  no  matter  what  the 
parties  may  call  the  transaction  (3  Grant,  248).  But, 
of  course,  the  transaction  may  be  a  lease,  if  the  contract 
contain  an  express  stipulation  that  the  title  shall  not 
pass  until  the  last  payment  (79  Pa.,  290  and  488),  or  if 
there  is  a  hiring  in  good  faith  with  the  privilege  to  pur- 
chase at  a  given  price  over  and  above  the  periodical 
pajrments  (108  Pa.,  481,  134  Pa.,  566,  and  see  also 
189  Pa.,  300). 
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From  Mortgage  and  Gift. — ^The  distinction  between 
a  sale  and  a  mortgage  is  that  in  the  latter  there  is  but  a 
conditional  transfer  of  title  to  secure  a  debt,  while  in  the 
latter  the  transfer  and  possession  are  absolute.  A 
sale  is  distinguished  from  a  gift  by  the  fact  that  in  the 
case  of  sale  the  transfer  is  made  for  a  valuable  consid- 
eration, as  money;  while  in  the  case  of  a  gift  it  is 
made  for  a  good  consideration,  as  love,  affection,  or 
charity. 

From  Exchange  or  Barter. — Whether  a  transac- 
tion is  a  sale  or  an  exchange  depends  upon  what  the 
valuable  consideration  is.  If  the  consideration  is  a 
price  in  money,  or  if  the  value  of  the  thing  exchanged 
is  determined  by  a  price  fixed  in  money,  the  transaction 
is  a  sale.  But  if  there  is  no  fixed  price,  a  barter  or  an 
exchange  results. 

Thus,  if  the  consideration  for  delivering  ten  bushels 
of  wheat  at  fifty  cents  a  bushel  is  twenty  bushels  of 
com  at  twenty-five  cents  a  bushel,  the  transaction  is  a 
sale.  But  if  the  transaction  was  made  on  the  mere  basis 
of  ten  bushels  of  wheat  for  twenty  bushels  of  com,  it 
would  be  an  exchange  or  barter. 

II.— FORMATION  OF  CONTRACT  OF  SALE. 

In  outlining  the  formation  of  a  contract  of  sale  the 
following  elements  are  to  be  considered:  (a)  Parties, 
(b)  Assent,  (c)  Price,  (d)  Thing  sold. 

The  Parties. 

There  must  be,  at  least,  two  parties  to  make  a  valid 
contract  of  sale.  These  parties  are  called  the  vendor 
and  the  vendee.    The  vendor  is  the  party  who  sells  the 
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thing.  The  vendee  is  the  party  who  buys  the  thing. 
Persons  competent  to  make  any  ordinary  valid  contract 
are  competent  to  enter  into  a  contract  of  sale.  As  a 
general  rule,  all  persons  are  competent  to  be  either  buy- 
ers or  sellers.  The  exceptions  to  this  general  rule  have 
been  outlined  in  the  preceding  pages  of  this  book 
under  the  subject  of  Contracts. 

The  Assent. 

General  Character  of  Assent. — Since  a  sale  is 
founded  upon  a  contract  between  the  buyer  and  the 
seller,  there  must  be  mutuality  of  assent,  i.  e.,  a  meeting 
of  minds  at  one  and  the  same  time.  In  other  words, 
there  must  be  a  clearly  defined  offer  on  the  one  hand 
and  an  acceptance  of  that  same  offer  on  the  other  hand. 
Thus,  there  would  be  no  sale  because  there  was  no  dis- 
tinct offer  and  acceptance,  if  A,  after  asking  B  the 
quantity  and  price  of  the  rags  he  had  on  hand,  and 
receiving  from  B  the  reply,  "About  a  ton,  and  our  price 
is  three-and-a-half-cents,"  should  answer,  "We  will 
take  the  rags  at  the  price  you  name."  (*8  Allen,  566). 

Ambiguous,  Varied  or  Mistaken  Assent. — ^The 
sale  is  also  void  when  the  terms  of  either  the  offer  or 
acceptance  are  ambiguous  or  unintelligible,  or  where 
the  terms  of  the  acceptance  vary  from  those  of  the 
offer  (12  S.  &  R.,  275).  Thus,  if  A  buys  a  certain 
quantity  of  goods  and  B  ships  a  smaller  amount,  any 
loss  in  transit  would  fall  on  B.  But  if  the  smaller 
quantity  is  received  and  retained  by  A,  the  law  will 
imply  an  offer  and  acceptance  of  the  smaller  amount  at 
the  contract  price  and  will  hold  him  liable  for  such 

*This  Massachusetts  case  so  well  illustrates  the  principle  stated 
that  it  is  cited. 
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smaller  quantity  (12  S.  &  R.,  275).  After  the  smaller 
quantity  is  received,  A  is  not  even  bound  to  take  the 
quantity  first  ordered.     (See  page  1031.) 

So,  also,  the  sale  is  void  where  the  parties  have 
failed  to  agree  upon  the  same  thing  as  the  subject  mat- 
ter or  upon  the  express  terms  of  the  sale  (72  Pa.,  427). 
As  where  A  thinks  he  is  buying  and  B  that  he  is  selling 
a  barren  blooded  cow.  The  mistake  must,  of  course, 
be  mutual  and  relate  to  the  person  dealt  with,  or  as  to 
the  existence,  identity,  species  or  kind  of  the  subject 
matter,  or  the  price  (35  Pa.,  239). 

Communication  of  Assent. — As  in  all  contracts, 
both  the  offer  and  acceptance  must  be  communicated 
(subject  of  Contracts).  The  acceptance  of  an  offer 
must  be  communicated  to  the  offerer  or  his  authorized 
agents  within  a  reasonable  time  or  the  offer  will  be  con- 
sidered withdrawn.  What  is  a  reasonable  time  is  a 
question  of  law  to  be  determined  by  the  court  from  the 
circtunstances  of  each  case.  The  acceptance  need  not 
be  communicated  by  (a)  express  words.  It  may  be 
(b)  implied  from  the  conduct  of  the  party  to  whom  the 
offer  is  made. 

Express  Assent. — Express  assent  may  be  commu- 
nicated by  (a)  word  of  mouth,  (b)  by  mail,  (c)  by 
telegraph,  (d)  or  telephone.  Where  the  acceptance  is 
made  by  letter  or  telegram,  the  contract  is  complete  as 
soon  as  the  letter  or  telegram  of  acceptance  is  deposited 
in  the  office  (subject  of  Contracts).  But  it  seems  that 
where  the  offer  is  communicated  ^y  1p^^^  and  the 
acceptail££.is  communicated  tjjLtelfigram,  the  acceptance 
is  not  complete  until  the  offerer  has  received  notice  of 
such  acceptance  (Tiedeman  on  Sales,  46,  and  see 
5  Pa.,  339,  and  130  Mass,  173). 
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Implied  Assent. — ^The  acceptance  of  an  offer  may 
be  implied  from  the  conduct  of  the  party.  Thus,  the 
buyer  may  communicate  his  acceptance  by  a  nod,  or 
gesture,  or  even  his  silence  under  peculiar  circum- 
stances (subject  of  Contracts). 

Retraction  of  Offer  or  Acceptance. — It  is  a 
general  rule  that  an  offerer  may  retract  an  offer  at  any 
time  before  the  person  to  whom  it  was  made  has 
accepted  it.  When  the  negotiations  are  carried  on 
through  the  mails,  the  retraction  must  be  received 
before  the  letter  of  acceptance  is  mailed  (5  Pa.,  339). 
After  a  letter  of  acceptance  has  been  mailed,  the 
enforcement  of  the  contract  thus  created  can  not  be  pre- 
vented by  any  subsequent  retraction  of  the  acceptance 
(subject  of  Contracts).  Thus,  A  receives  an  offer 
from  B  at  ten  o'clock  in  the  morning,  which  he  accepts 
by  mailing  a  letter  to  this  effect  at  six  in  the  evening 
If  B  had  mailed  a  revocation  of  the  offer  ten  minutes 
after  he  had  mailed  the  original  offer,  but  which  A  did 
not  receive  until  after  he  had  deposited  his  acceptance, 
the  revocation  would  be  without  effect.  So,  also,  a 
revocation  by  A  of  his  first  acceptance  would  be  inef- 
fectual, if  mailed  after  the  original  acceptance  was 
despatched. 

Option, — An  option  is  an  agreement  that  an  offei 
shall  be  left  open  for  acceptance  for  a  stipulated  time. 
The  general  rule  is,  that  when  an  option  is  supported 
by  a  valuable  consideration,  the  offer  can  not  be  with- 
drawn or  retracted  during  the  time  for  which  the 
option  was  to  exist  (see  14  Pa.,  112).  If  such  offer  is 
withdrawn  during  the  time  stipulated,  tHe  offerer 
exposes  himself  to  damages  for  breach  of  the  contract 
option  (see  49  Pa.,  88). 
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The  Price. 

A  price  in  money  for  the  thing  sold  is  an  essential 
element  of  a  contract  of  sale  and  constitutes  its  distin- 
guishing feature  (see  i6  Pa.,  226).  This  price  must 
be  real  and  not  merely  nominal  (Kent's  Com.,  Vol.  II, 
477),  and  must  be  either  fixed  or  susceptible  of  being 
ascertained  (i  W.  N.  C,  53)  without  further  negotia- 
tions between  the  parties  (63  Pa.,  152).  If  the  goods 
have  not  been  delivered  to  the  vendee  and  no  price  has 
been  agreed  upon,  there  is  no  contract  of  sale  (63  Pa., 
152).  But  if  the  goods  have  been  delivered  without 
a  price  being  determined  beforehand,  the  law  will 
imply  the  price  to  be  what  the  thing  is  reasonably 
worth  (3  W.  &  S.,  14,  and  56  Pa.,  132).  The  reason- 
able value  is  determined  -  by  the  market  value  at  the 
time  and  place  of  delivery,  unless  the  market  value  is 
shown  to  be  unduly  inflated,  when  some  other  method 
must  be  adopted  {72  Pa.,  376). 

While  it  is  essential  that  the  price  be  real,  in  nioney, 
and  fixed  or  susceptible  of  being  ascertained,  yet  it  is 
not  necessary  that  it  be  adequate.  The  law  permits 
parties  to  make  their  own  contracts  and  fix  their  own 
prices  to  the  things  sold.  Provided,  that  there  be  good 
faith  and  no  fraud  or  mistake,  the  law  will  enforce  a 
contract  no  matter  how  inadequate  the  price.  The 
slightest  valuable  consideration  will  sustain  a  sale. 

The  Thing  Sold. 

Any  object  recognized  as  property  may  be  the  sub- 
ject of  sale  and  purchase.  But  as  a  general  rule  this 
property  must  be  either  (a)  in  actual  or  (b)  in  poten- 
tial existence,  and  (c)  must  be  definitely  described  and 
separated  from  a  mass. 
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Actual  Existence* — ^There  can  be  no  actual  sale 
of  a  thing  which  has  no  existence,  and  if  the  price  has 
been  paid,  it  may  be  recovered  back  again.  Thus,  the 
contract  is  void,  if  A  sells  to  B  a  horse  which,  unknown 
to  both  A  and  B  was  dead  at  the  time  of  the  bargain. 
But  there  may  be  an  executory  contract  for  the  sale  of 
a  thing  the  title  to  which  is  not  yet  acquired  (3  Pa., 
208,  24  Pa.,  14,  and  43  Pa.,  37).  Thus,  A  may  con- 
tract to  sell  to  B  property  in  the  hands  of  his  agent 
abroad,  and  the  sale  will  be  executed  as  soon  as  B 
acquires  possession. 

Potential  Existence. — But  the  thing  need  not 
have  an  actual  existence.  It  is  sufficient  if  the  thing 
has  a  potential  existence  (subject  of  Equity).  In 
other  words,  a  hope  or  expectation,  founded  on  a  pres- 
ent right  of  possession,  of  having  things  to  sell  may  be 
the  object  of  a  contract  of  sale.  Thus,  one  may  sell  the 
crops  to  be  grown  in  his  field,  or  the  wool  to  be  cut 
from  his  sheep  or  the  young  from  his  flock.  In  gen- 
eral, title  passes  to  the  vendee  as  soon  as  the  property 
comes  into  existence,  or  into  the  possession  of  the  ven- 
dor (64  Pa.,  366,  and  63  Pa.,  443). 

Description. — The  subject  matter  of  the  sale  must 
be  definitely  described  or  there  will  be  no  sale.  It  must 
also  be  separated  from  the  mass  so  as  to  be  capable  of 
identification  (5  Watts,  29,  51  Pa.,  66).  The  descrip- 
tion must  be  such  that  a  specific  article  can  be  identified 
(7  Pa.,  140,  and  15  Pa.,  528).  Thus,  there  would  be 
no  sale,  if  A  entered  into  an  agreement  with  B  to  sell 
him  a  hundred  bushels  of  wheat,  hereafter  to  be  meas- 
ured out  of  a  heap.  Title  will  not  pass  in  this  case  to  B 
until  the  hundred  bushels  of  wheat  have  been  measured 
out  and  separated  from  the  mass. 
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IIL— PERFORMANCE  OF  CONTRACT  OF 
SALE. 

In  the  performance  of  a  contract  of  sale  there  are 
certain  obligations  created  or  duties  to  be  performed 
and  certain  rights  created.  These  duties  will  be  con- 
sidered under  the  general  heads  of  (a)  Duties  of  the 
Seller  and  (b)  Duties  of  the  Buyer.  The  rights  created 
will  be  outlined  under  the  heads  of  (a)  Rights  of  the 
Vendor  and  (b)  Rights  of  the  Vendee. 

I.— DUTIES  OP  THE  SELLER. 

The  seller  has  two  principal  duties,  (a)  He  should 
warrant  the  goods  sold,  and  (b)  he  must  deliver  the 
goods  sold. 

Warranty. 

Definition  of  a  Warranty. — ^A  warranty  is  an 
express  or  implied  agreement  to  be  responsible  for  all 
damages,  if  a  statement  or  assurance  of  a  fact  event- 
ually proves  to  be  false  (see  3  Rawle,  23,  id.,  47, 
10  Barr,  320,  where  warranty  is  distinguished  from 
representation  and  deception).  Thus,  it  would  be  a 
warranty,  if  A  guaranteed  that  a  horse  was  sound  or 
that  it  was  five  years  old.  A  warranty  is  not  a  neces- 
sary part  of  a  contract  of  sale,  but  is  only  collateral  to 
it  (9  Watts,  55).  But  while  it  is  not  essential  to  the 
validity  of  a  sale,  yet  when  a  warranty  is  made  it  must 
be  lived  up  to,  or  damages  will  result  from  its  breach 
(20  Pa.,  422,  and  37  Pa.,  150). 

Consideration  of  a  Warranty. — A  warranty  is 
a  contract  and  requires  a  valuable  consideration  to  sup- 
port it.  If  the  contract  of  warranty  is  made  at  the 
same  time  or  at  a  reasonable  time  before  the  contract 
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of  sale  is  entered  into,  the  consideration  for  the  latter 
will  also  support  the  former  (140  Pa.,  499).  But  if 
the  warranty  is  made  after  the  contract  of  sale  is  com- 
pleted, then  a  separate  consideration  is  required  to  sup- 
port the  warranty  (*ii  Pick.,  Mass.,  99).  But  any 
consideration,  however  slight,  will  suffice  to  sustain  the 
warranty. 

Kinds  of  Warranties. — ^Warranties  may  be 
either  (a)  express  or  (b)  implied.  The  subject  matter 
of  each  may  refer  either  to  the  title  or  the  quality  of  the 
thing  sold. 

Express  Warranty. — ^An  express  warranty  is 
where  the  seller  actually  assures  the  buyer  of  the  exist- 
ence or  non-existence  of  a  fact.  As  a  general  rule 
every  positive  affirmation  of  a  material  fact  in  relation 
to  the  thing  to  be  sold,  which  was  intended  by  the 
seller  as  a  warranty  of  the  quality,  amounts  to  an 
express  warranty  (9  Watts,  55,  and  20  Pa.,  448).  But 
unless  this  intention  to  warrant  the  truth  of  his  affirma- 
tion appears,  there  is  no  warranty  (9  Watts,  55,  and 
147  Pa.,  305). 

Mere  expressions  of  opinion  or  general  commenda- 
tion of  the  goods  are  not  to  be  considered  warranties. 
There  must  be  a  positive  affirmation  of  a  material  and 
specific  fact  (10  Pa.,  320,  75  Pa.,  229,  and  i  Phila., 
84).  Whether  or  not  a  particular  assertion  is  an 
affirmance  of  a  positive  fact  or  merely  an  expression  of 
opinion  or  commendation  is  a  question  for  the  jury 
(9  Watts,  55,  3  W.  N.  C,  26,  and  83  Pa.,  437)- 

As  a  general  rule,  an  express  warranty  does  not 
cover  patent  or  obvious  defects.     But  if  it  be  shown 

*  This  Massachusetts  case  is  cited  in  the  absence  of  an  illnstratiye 
Vennsylvania  anthority 
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that  the  buyer  relied  absolutely  upon  the  warranty,  and 
did  not  examine  the  goods  personally,  the  warranty 
will  cover  obvious  as  well  as  hidden  defects  (Tiede- 
man  on  Sales,  288). 

Implied  Warranty. — ^An  implied  warranty  is 
that  assurance  of  a  fact  which  the  law  implies  from  the 
execution  of  the  contract  of  sale  (3  Rawle,  23).  As 
indicated,  a  warranty  may  be  implied  either  as  to  the 
(a)  title  or  to  (b)  the  quality  of  the  goods. 

Title, — Where  a  seller  has  actual  or  constructive 
possession  of  goods  or  personal  property  and  sells  them 
as  his  own,  there  is  an  implied  warranty  that  he  has 
sufficient  title  to  sell  (50  Pa.,  441,  and  see  3  Pa.,  230). 
This  rule  applies  with  equal  force  to  all  kinds  of  incor- 
poreal personalty,  to  merchandise,  negotiable  and  non- 
negotiable  notes,  bonds  (57  Pa.,  482),  corporate  stock 
(99  Pa.,  344),  and  patent  rights  (83  Pa.,  426).  It 
applies  although  the  vendor  is  not  in  actual  possession, 
provided  he  purports  to  sell  an  absolute  title  (82  Pa., 

440- 

Quality. — ^The  cardinal  rule  of  the  law  of  sales  is 
expressed  in  the  maxim  caveat  emptor — ^let  the  buyer 
beware.  Hence,  ordinarily  there  is  no  implied  war- 
ranty for  the  quality  of  the  goods  bought  (7  S.  &  R., 
48,  34  Pa.,  236,  108  Pa.,  332,  and  137  Pa.,  310). 

But  there  are  several  exceptions  to  this  rule.  In 
general,  it  may  be  stated  that  an  implied  warranty  of 
quality  will  be  recognized  in  favor  of  the  buyer  when 
he  has  not  an  equal  opportimity  with  the  seller  for 
inspecting  the  goods  (39  Pa.,  88).  Thus,  where  goods 
are  sold  (a)  by  sample  there  are  two  implied  war- 
ranties, ( I )  that  the  bulk  will  be  of  the  same  species 
and  kind  as  the  sample  and  (2)  that  the  bulk  is  of  the 
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same  quality  as  the  sample  shown  (Act  April  13,  1887, 
P.  L.,  21 ;  see  also  143  Pa.,  104,  155  Pa.,  218,  and  108 
Pa.,  55 ).  But  there  is  no  implied  warranty  against 
latent  defects  in  the  goods  which  are  present  in  both 
sample  and  bulk  (11  W.  N.  C,  283). 

(b)  Sometimes  goods  are  sold  without  showing 
either  bulk  or  sample,  by  simply  giving  a  description 
of  the  goods.  In  all  such  cases  there  is  an  implied  war- 
ranty that  the  goods  when  delivered  will  correspond 
with  the  description  of  them  (3  Rawle,  23,  and 
I  W.  N.  C,  94).  But  the  description  must  be  definite 
and  specific  A  doubtful  description  will  not  be  con- 
strued into  a  warranty  (122  Pa.,  15). 

(c)  When  goods  are  manufactured  there  is  an 
implied  warranty  that  the  goods  are  free  from  any 
defect  which  would  prevent  their  sale  ( 12  Phila.,  199). 
So,  also,  where  an  article  is  manufactured  for  a  special 
purpose  and  sold  for  that  purpose,  there  is  an  implied 
warranty  that  it  is  fit  for  that  purpose  (68  Pa.,  149,  and 
4  W.  N.  C,  463,  and  1 1  W.  N.  C,  106).  But  this  rule 
does  not  make  the  seller  liable  on  an  implied  warranty, 
when  the  buyer  orders  a  specific  thing  made  in  a  spe- 
cial way,  even  though  the  seller  may  know  that  the 
buyer  is  to  use  the  thing  for  a  particular  purpose  and 
that  it  is  not  fit  for  that  use  (68  Pa.,  149). 

(d)  Where  provisions  are  sold  by  retailers  direct  to 
the  consumers,  or  where  they  are  sold  by  wholesalers 
to  retailers,  there  is  an  implied  warranty  that  the  goods 
sold  are  fit  for  use  as  food  (Act  May  4,  1889,  P-  L., 
87,  and  see  I  W.  N.  C,  470). 

Remedies  for  Breach  of  a  Warranty. — ^The 
remedies  for  a  breach  of  warranty  depend  upon  the 
nature  of  the  contract  of  warranty.    In  general,  it  may 
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be  said  that  the  technical  and  usual  remedy  for  a  breach 
is  a  suit  for  the  amount  of  damages  suffered. 

The  warranty  may  assume  the  character  of  a  con- 
dition precedent,  as  where  goods  are  delivered  to  A  on 
trial  and  warranted  to  be  in  a  certain  condition.  In  this 
case  the  breach  of  warranty  will  justify  a  refusal  to 
accept  the  goods.  Or  the  warranty  may  take  the  char- 
acter of  a  condition  subsequent,  as  where  title  in  goods 
passes  to  A  with  the  understanding  that  they  are  war- 
ranted for  one  year  and  may  be  returned  any  time 
within  this  period,  if  found  unsatisfactory.  A  breach 
of  such  a  warranty  where  the  goods  have  been  delivered 
and  accepted  will  justify  a  rescission  of  the  contract  of 
sale  and  return  of  the  goods,  if  there  be  fraud  or  an 
agreement  to  return  (78  Pa.,  144).  Where  there  is 
neither  fraud  nor  an  agreement  to  return,  the  only 
remedy  is  a  suit  on  the  warranty  for  the  amount  of 
damages  suffered  (78  Pa.,  144,  and  see  8i>^  Pa.,  177). 

Delivery. 

Definition. — A  delivery  of  personal  property  is 
made  when  there  is  a  transfer  of  possession  of  the  prop- 
erty from  one  person  to  another. 

Duty  to  Deliver  in  General. — ^The  buyer  is 
entitled  to  an  immediate  delivery  of  the  goods  in  all 
cases  where  there  is  an  absolute  sale  of  chattels  for 
cash,  and  the  cash  is  paid  or  tendered,  and  where  there 
is  a  sale  on  credit  and  no  definite  time  is  fixed  for  deliv- 
ery (85  Pa.,  158,  3  S.  &  R.,  21,  and  6  W.  &  S.,  357). 

In  the  case  of  cash  sales,  payment  and  delivery  are 
concurrent  acts.  The  buyer  can  not  demand  a  delivery 
of  the  goods  without  a  tender  or  payment  of  the  price, 
nor  can  the  seller  require  payment  without  a  tender  of 
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delivery  (85  Pa.,  158).  But  a  subsequent  delivery  to 
the  vendor  without  payment  passes  the  property  to  the 
vendee  (13  Pa.,  146). 

In  the  case  of  sales  on  credit,  title  passes  absolutely 
as  soon  as  the  contract  of  sale  on  credit  is  made,  and 
the  goods  have  been  delivered  to  the  vendee  (85  Pa., 
158).  The  right  of  reclamation  after  delivery  exists 
only  in  case  of  fraud  or  deceit  in  the  purchase,  or  in 
procuring  the  possession  (21  Pa.,  367,  and  i  Yeates, 

529)- 

But  this  duty  to  deliver  does  not  mean  that  the 
seller  must  send  or  carry  to  the  buyer  the  goods  sold. 
Unless  there  is  a  special  agreement  to  the  contrary,  the 
seller's  duty  is  fulfilled  by  so  placing  them  at  the  dis- 
posal of  the  buyer  that  they  can  be  removed  by  him 
(46  Pa.,  177). 

Place  of  Delivery. — When  the  contract  provides 
for  a  place  of  delivery,  the  transfer  must  occur  at  the 
fixed  place.  But  the  parties  may,  by  written  or  parol 
agreements,  waive  delivery  at  the  designated  place,  afid 
provide  for  it  elsewhere  (2  W.  &  S.,  216).  If  the  par- 
ties have  not  selected  a  place  of  delivery,  the  goods 
must  be  held  ready  for  delivery  at  the  place  where  they 
were  at  the  time  of  the  sale  (3  S.  &  R.,  299). 

Delivery  to  Common  Carrier. — It  often  happens 
that  the  seller  must  send  the  goods  by  common  carrier 
to  the  buyer.  In  this  case  the  general  rule  is,  that  deliv- 
ery to  the  common  carrier  is  equivalent  to  a  delivery  to 
the  buyer  himself  (96  Pa.,  449,  and  88  Pa.,  264).  But 
the  shipper  may  prevent  title  passing  to  the  buyer  and 
hold  title  in  the  goods  shipped,  after  delivery  to  the 
carrier,  by  having  a  bill  of  lading  written  up  in  the 
name  of  the  shipper,  in  which  it  is  stipulated  that  the 
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goods  are  delivered  subject  to  the  order  of  the  shipper. 
Whenever  this  is  done,  there  is  no  delivery  of  posses- 
sion until  the  bill  of  lading  has  been  indorsed  and  trans- 
ferred by  the  shipper  or  the  common  carrier  who  is 
made  the  authorized  agent  of  the  shipper.  (See 
8  Phila.,  130.) 

Warehouseman  and  Other  Bailee. — ^There  is  also  a 
sufficient  delivery  in  order  to  transfer  the  title  and  risk 
to  the  buyer,  when  the  goods  are  delivered  to  a  ware- 
houseman, or  any  other  third  party  as  bailee  for  the 
purchaser  (3  Yeates,  66).  Thus,  A  leaves  property  in 
the  hands  of  B  to  be  delivered  to  C  upon  the  payment 
of  the  price.  This  constitutes  sufficient  delivery  to 
transfer  title. 

But  there  is  no  such  delivery  to  a  common  carrier, 
or  warehouseman,  or  other  third  party  as  will  render 
the  buyer  liable  in  case  of  loss,  (a)  where  the  seller  has 
made  a  mistake  in  the  address  or  in  the  notice  to  the 
carriers  of  the  nature  of  the  goods,  or  (b)  where  the 
seller  has  failed  to  take  every  precaution  to  insure  the 
safe  delivery  to  the  buyer  (100  Mass.,  300,  and  see 
i3W.N.C.,386). 

Time  of  Delivery. — When  the  contract  fixes  a 
time  within  which  the  goods  must  be  delivered,  a  fail- 
ure to  deliver  within  the  stipulated  time  will  release  the 
buyer  from  his  obligation  to  accept  the  goods  (70  Pa., 
204),  and  will  give  a  right  of  action  for  damages,  if 
the  buyer  suflfer  any  in  consequence  of  the  delay.  But 
if  the  contract  does  not  fix  a  certain  time  for  delivery, 
the  seller  must  send  them  within  a  reasonable  time. 
What  is  a  reasonable  time  is  really  a  question  of  fact  to 
be  determined  by  the  jury  from  the  circumstances  of 
each  case  (135  Pa.,  132). 
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Quantity  Delivered. — ^The  seller  must  deliver 
the  exact  quantity  of  goods  for  which  the  contract 
calls.  It  is  the  right  of  the  buyer  to  reject  the  goods, 
if  the  seller  should  deliver  more  or  less  (5  W.  &  S., 
157)  of  the  goods  than  were  ordered,  or  if  he  should 
mix  the  goods  ordered  with  those  of  a  different  kind. 
But  if  the  buyer  should  receive  and  retain  the  goods 
sent,  he  would  be  liable  for  the  value  of  the  part  which 
he  retained  less  damages  suffered  (99  Pa.,  216). 

Where  the  quantity  contracted  for  is  stated  in  the 
indefinite  terms  "about,"  "more  or  less,"  or  "say 
about,"  the  seller  does  not  bind  himself  to  any  precise 
quantity;  but  he  must  furnish  approximately  the 
quantity  named,     (See  155  Pa.,  530.) 

Manner  of  Delivery. — The  manner  of  delivery 
is,  of  course,  determined  by  the  stipulation  of  the  con- 
tract, the  provisions  of  which  are  to  be  closely  fol- 
lowed. In  general  the  delivery  may  be  either  (a) 
actual  or  (b)  constructive. 

Actual  Delivery. — An  actual  delivery  is  where 
there  is  a  manual  or  bodily  transfer  of  possession.  It 
is  a  general  rule,  that  whenever  an  actual  delivery  of 
possession  is  possible,  such  a  delivery  must  be  made  in 
order  to  constitute  an  effective  transfer  as  to  third 
parties. 

Instalment. — The  actual  delivery  of  the  goods  must 
not  be  completed  at  one  time  (4  Penny.,  186,  56 
Pa.,  322).  The  goods  may  be  delivered  by  instal- 
ments, if  the  parties  so  agree.  In  case  the  goods  are 
delivered  by  instalments  all  the  goods  must  be  deliv- 
ered within  the  stipulated  time  or  within  a  reasonable 
time,  when  no  time  is  stipulated.  However,  when  the 
contract  is  entire  and  not  severable,  the  failure  of  the 


Digitized  by  VjOOQIC 


i032  PRINCIPLES    OF   PENNSYLVANIA   LAW 

seller  to  deliver  or  of  the  buyer  to  accept  one  instal- 
ment will  give  the  party  suffering  from  such  breach  a 
right  to  rescind  the  contract  and  sue  for  damages 
(subject  of  Contracts). 

Constructive  Delivery. — ^A  constructive  delivery  is 
where  an  actual  delivery  is  impossible,  and  the  law 
implies  a  delivery  from  the  manifest  intention  of  the 
parties  to  transfer  title  and  possession.  Thus,  there 
would  be  a  constructive  delivery  where  A  agrees  to  sell 
to  B  goods  already  in  the  latter's  possession  ( 196  Pa., 
297,  and  4  Penny.,  113). 

Symbolical  Delivery. — ^The  symbolical  delivery  of 
goods  is  that  species  of  constructive  delivery  which  is 
most  often  met  with  in  practice  (i  Rawle,  9).  This  is 
where  one  thing  is  delivered  to  another  person  in  lieu 
of  another  thing  which  is  the  subject-matter  of  the  sale. 
Thus,  goods  which  are  stored  in  a  safe  may  be  deliv- 
ered to  one  by  simply  handing  over  the  key  to  the  safe 
in  which  the  goods  are  stored  (55  Pa.,  393).  So,  also, 
goods  stored  in  a  warehouse  may  be  delivered  by  sim- 
ply transferring  the  key  to  the  warehouse.  Goods  in 
the  course  of  transportation  may  be  delivered  by  simple 
transfer  of  the  bill  of  lading.  In  general,  a  symbolical 
delivery  of  goods  will  be  accepted  in  all  cases  where 
constructive  delivery  is  permitted  on  account  of  the 
impracticability  of  an  actual  delivery  (58  Pa.,  200,  and 
3  W.  &  S.,  14).  Thus,  a  sufficient  delivery  was  held 
to  have  been  made  by  the  mere  marking  of  a  pile  of 
lumber  with  the  name  of  the  purchaser  (147  Pa.,  49). 

SuMcient  Delivery  as  Against  Creditors  and  Subse- 
quent  Purchasers. — Since  each  case  must  be  decided  in 
the  light  of  its  own  peculiar  circumstances,  few  general 
rules  of  practical  importance  can  be  given  to  determine 
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when  a  delivery  of  goods  is  sufficient  as  against  cred- 
itors and  subsequent  purchasers.  However,  there  are 
several  general  rules  which  may  be  given.  First, 
There  is  a  presumption  of  fraud  in  the  transaction 
when  the  seller  retains  possession  of  the  goods.  This 
presumption  will  become  conclusive  in  the  absence  of 
proof  of  good  faith.  Second,  Good  faith  may  be  estab- 
lished by  showing  that  the  goods  are  not  susceptible  of 
a  manual  transfer  of  possession  (5  S.  &  R.,  275),  or 
that  they  are  held  as  bailee  for  the  buyer  (7  Pa.,  89). 
Third,  In  general,  a  sale  of  personal  property  which  is 
in  the  possession  of  another  as  bailee  is  good  as  against 
a  creditor,  even  though  there  be  no  actual  delivery,  pro- 
vided, of  course,  that  the  seller  does  not  retake  posses- 
sion (7  Pa.,  89;  see  also  13  W.  N.  C,  386). 

When  goods  are  sold  to  two  or  more  different  per- 
sons by  conveyances  equally  valid,  the  law  will  give 
him  lawful  possession  into  whose  possession  the  thing 
first  comes  (4  Binn.,  258). 

Excuse  for  Non-Delivery. — ^There  is  one  cause 
which  will  always  excuse  the  non-delivery  of  goods. 
This  is  where  the  property  is  destroyed  by  accident  and 
without  the  fault  of  the  seller. 

II.— DUTIES  OP  THE  BUYER. 

The  buyer  has  two  principal  duties :  (a)  He  must 
accept  the  goods  ordered;  (b)  He  must  pay  or  tender 
payment  for  them. 

Acceptance. 

In  General. — As  indicated  in  a  preceding  para- 
graph, delivery  and  acceptance  are  concurrent  acts.  It 
is  the  duty  of  the  seller  to  deliver  the  goods  to  the 
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buyer  in  accordance  with  the  conditions  of  the  con- 
tract. It  is  the  duty  of  the  buyer  to  accept  the  goods 
when  the  seller  has  performed  his  part  of  the  contract 
in  properly  delivering  them.  What  constitutes  accept- 
ance is  a  question  of  mixed  law  and  fact  to  be  deter- 
mined by  the  peculiar  circumstances  of  each  case 
(S  Phila.,  439). 

Distinguished  from  Receipt. — ^An  acceptance  of 
goods  is  to  be  distinguished  from  the  mere  receipt  of 
them.  An  acceptance,  of  course,  includes  the  receiving 
of  the  goods  into  actual  or  constructive  possession. 
But  in  addition,  there  is  the  essential  element  in  accept- 
ance that  the  goods  are  received  with  the  intention  to 
retain  them  in  performance  of  the  contract  of  sale. 

Right  to  Reject  Goods. — ^After  a  person  receives 
goods  he  has  a  reasonable  time  within  which  to  exam- 
ine them  and  determine  whether  they  are  of  the  quality 
and  quantity  ordered.  If  the  goods  are  not  as  they 
should  be,  they  may  be  rejected.  But  if  the  buyer 
retain  them  in  his  possession  for  an  unreasonable  time 
without  electing  to  accept,  or  if  he  exercise  any  right 
of  ownership  over  the  goods  (122  Pa.,  25),  he  will  be 
presumed  to  have  accepted  them.  What  time  is  reason- 
able or  unreasonable  is  a  question  for  the  court,  to  be 
determined  from  the  circumstances  of  each  case 
(5  Phila.,  439). 

While,  in  general,  a  buyer  is  not  bound  to  accept  a 
tender  of  more  goods  than  the  quantity  ordered,  and  to 
separate  the  correct  quantity  from  a  larger  mass 
(49  Pa.,  44)  ;  yet  it  seems  that  the  contract,  or  custom 
and  usage  may  modify  this,  especially  where  the  labor 
of  separation  is  not  onerous  on  the  buyer  (128  Pa., 
268,  and  77  Pa.,  53). 
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Conditional  Acceptance. — ^The  acceptance  need 
not  be  final.  It  may  be  conditional  upon  some  further 
performance  by  the  seller  (64  Pa.,  162).  Thus,  A 
may  accept  goods  defective  in  some  particular,  pro- 
vided B  remedy  such  defect.  The  acceptance  would 
become  absolute  only  when  B  had  remedied  the  defect. 

Acceptance  of  Instalments. — ^The  delivery  of 
every  instalment  of  goods  may  be  examined,  and 
accepted  or  refused  just  as  if  each  instalment  consti- 
tuted a  complete  sale.  The  acceptance  of  one  instal- 
ment of  goods  will  not  preclude  a  buyer  from  refusing 
a  subsequent  instalment  of  goods  which  does  not  meet 
the  requirements  of  the  contract.  Nor  does  an  accept- 
ance of  a  first  instalment  of  inferior  goods  prevent  a 
refusal  of  a  second  instalment  of  similar  inferior 
goods  (*69N.  Y.,  348). 

Effect  of  Acceptance. — When  there  is  an  abso- 
lute acceptance  of  goods  which  have  been  received,  the 
buyer  becomes  liable  for  the  price  agreed  on,  and  if 
no  price  is  fixed,  he  is  liable  for  what  they  are  reason- 
ably worth.  After  acceptance,  the  buyer  has  no  right  to 
reject  the  goods  for  any  reason  except  fraud  in  obtain- 
ing the  acceptance.  He  can  not  allege  that  the  goods 
are  not  of  the  quantity  or  quality  ordered  or  even  that 
he  did  not  order  them.  For  even  although  one  did  not 
order  goods,  yet  if  he  exercised  ownership  over  them, 
he  is  liable  for  their  price  (155  Pa.,  161). 

Payment  and  Tender. 

The  acceptance  of  the  goods  by  the  buyer  imposes 
on  the  buyer  the  obligation  to  pay  the  price  in  the  man- 

*This  leading  New  York  case  is  cHed  in  the  absence  of  an  illus- 
trative Pennsylvania  case. 
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ner  agreed  upon,  or  to  make  a  proper  legal  tender  of 
so  doing. 

Payment — Who  May  Make  and  Receive  Pay- 
ment.— ^The  payment  can  only  be  made  by  the  buyer 
or  his  authorized  agent  and  can  be  made  only  to  the 
seller  or  his  authorized  agent.  A  stranger  to  the  sale 
can  not,  without  the  consent  of  the  buyer  and  the 
seller,  either  make  or  receive  payment  so  as  to  hold 
either  party. 

With  What  Payments  Must  be  Made. — In  general, 
payment  can  be  made  only  in  money.  If  the  contract 
specifies  a  certain  kind  of  money,  as  gold  or  silver,  pay- 
ment must  be  made  in  such  money.  Moreover,  the 
payment  must  be  made  in  good  money.  If  it  be  made 
in  counterfeit  or  worthless  money,  the  payment  will 
not  be  valid,  and  the  buyer  will  be  obliged  to  make  a 
second  payment  (73  Pa.,  400,  and  see  i  W.  &  S.,  92). 
Of  course,  the  seller  may  agree  to  accept  payment  in 
anything  which  to  him  is  of  value.  Thus,  payment 
may  be  made  by  promissory  note,  or  check,  or  by  spe- 
cific article. 

Payment  by  Note  or  Check. — When  a  debt  con- 
tracted by  a  sale  is  paid  for  by  a  personal  note  or  check, 
it  is  a  conditional  payment  which  does  not  become 
absolute  until  the  note  or  check  has  been  paid  (98  Pa., 
13).  Of  course,  the  parties  may  agree  that  the  note 
or  check  is  an  absolute  satisfaction  of  the  debt  (2 
Watts,  121,  9  Pa.,  273,  and  85  Pa.,  245). 

Moreover,  when  in  satisfaction  of  the  price,  the 
seller  of  goods  endorses  to  the  buyer  a  note,  check  or 
draft  made  by  a  third  person  for  a  real  debt,  a  condi- 
tional payment  is  consummated,  unless  there  is  an 
agreement  that  it  is  to  be  an  absolute  payment,  and  the 


Digitized  by  VjOOQIC 


PERFORMANCE  OF   CONTRACT   OF  SALE  IO37 

burden  of  proving  such  an  agreement  is  upon  the 
debtor  (131  Pa.,  233,  and  154  Pa.,  149).  Whether 
such  agreement  was  made  is  a  question  for  the  jury 
(191  Pa.,  552).  So,  also,  where  the  note  of  a  third 
person  is  not  for  a  real  debt  but  only  for  the  mere 
accommodation  of  the  purchaser  of  the  goods  in  order 
to  get  from  the  seller  a  credit  which  might  otherwise 
be  refused,  the  endorsement  by  the  buyer  and  transfer 
of  such  a  note  to  the  seller  make  the  payment  condi- 
tional (25  Pa.,  62,  and  subject  of  Negotiable  Instru- 
ments). 

While,  as  indicated,  payment  of  a  debt  by  a  check 
is  but  a  conditional  discharge  of  it,  yet  the  payment 
would  become  absolute  if  the  buyer  should  wait  an 
unreasonable  length  of  time  before  presenting  the 
check  to  the  bank  and  the  bank  should  subsequently 
fail  (29  Pa.,  448). 

Payment  by  Specific  Articles. — When  the  price  for 
the  transfer  of  goods  is  certain  specified  articles,  those 
articles  must  be  delivered  in  accordance  with  the  terms 
of  the  contract.  If  the  buyer  does  not  deliver  the  stipu- 
lated articles  in  payment  of  the  price,  the  seller  is  not 
compelled  to  sue  for  their  delivery.  He  may  sue  for 
and  recover  the  price  in  money,  just  as  if  the  sale  had 
been  for  cash  (2  P.  &  W.,  63,  and  see  1 1  S.  &  R.,  445). 

When  and  How  Payment  May  be  Made. — The 
payment  may  be  made  on  any  day  of  the  week,  and  at 
any  reasonable  time  during  the  day.  This  rule  does 
not  prevent  a  legal  payment  being  made  on  Sunday,  if 
the  seller  retains  the  money  tendered  (*7  Gray,  Mass., 
164,  see  subject  of  Contracts). 

*  This  is  the  leading  case  on  this  principle  and  is  therefore  cited 
in  the  al>sence  of  a  Pennsylvania  authority. 
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The  payment  may  be  made  by  manual  transfer 
of  the  price,  or  by  the  agency  of  individual  messengers 
or  the  mails.  But  these  agencies  are  used  at  the  risk 
of  the  buyer.  He  alone  is  responsible  for  any  loss  that 
might  occur  in  the  transmission  of  the  price  (60  Pa.. 
156,  and  see  30  Pa.,  53). 

Tender — Definition  and  Kinds  of  Tender. — ^A  ten- 
der is  an  offer  to  do  or  perform  an  act  which  the  party 
offering  is  legally  bound  to  perform.  Thus,  A  owes 
B  one  hundred  dollars.  If  he  offer  B  the  money  and 
expresses  verbally  a  willingness  to  pay  the  debt,  he 
will  have  made  a  tender. 

There  are  two  kinds  of  tender,  (a)  of  money  or  (b) 
of  chattels.  The  difference  between  these  tenders  will 
be  noticed  in  their  several  effects. 

Essentials  of  a  Tender, — ^There  are  six  essentials  of 
a  legal  tender  of  the  price.  First,  The  tender  must  be 
made  in  that  currency  which  the  law  makes  a  legal 
tender  for  the  payment  of  debts,  and  in  that  kind  of 
tender  which  is  agreed  upon  (i  Rawle,  408). 

Second,  The  exact  amount  must  be  tendered  (24 
Pa.,  109),  unless  the  seller  is  the  only  one  who  knows 
the  exact  price  and  refuses  to  inform  the  buyer  what  it 
•s.  In  this  case  a  tender  of  a  reasonable  sum  will  suffice 
(i  Lane,  21). 

Third,  The  money  must  be  actually  produced  and 
offered  to  the  seller.  Unless  the  production  be  waived, 
a  mere  offer  to  pay  without  producing  the  money  will 
not  be  a  tender  (2  Dall.,  190). 

Fourth,  The  tender  must  be  free  from  all  condi- 
tions. If  there  is  any  condition  imposed  in  the  accept- 
ance of  the  price,  the  tender  is  without  effect  (118  Fa., 
138,  and  see  24  Pa.,  109). 
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Fifth,  The  tender  must  be  continuous  and  the 
money  must  be  brought  into  court  (66  Pa.,  158).  If 
the  buyer  after  the  tender  is  not  ready  on  a  subsequent 
demand  of  the  price  by  the  seller  to  deliver  it  to  him, 
the  original  tender  is  void  (22  Pa.,  492). 

Sixth,  The  tender  should  be  made  by  the  person 
who  is  liable  in  case  of  a  default  of  tender,  or  his 
authorized  agent,  or  one  closely  related  to  him  by  the 
ties  of  blood  (i  DalL,  408). 

Effect  of  Tender  of  Money. — ^The  effect  of  a  tender 
of  money  differs  from  that  of  a  tender  of  chattels. 

The  leg^l  tender  of  money  to  a  seller  does  not  extin- 
guish the  debt,  but  it  does  prevent  the  accumulation  of 
interest  and  also  protects  the  debtor  from  subsequent 
costs  (loS.  &R.,  14). 

Of  Chattels. — On  the  other  hand,  when  chattels  or 
goods  must  be  delivered  a  legal  tender  of  the  chattels  or 
goods  to  the  creditor  or  his  authorized  agent  at  the 
time  and  place  named,  discharges  completely  and  fully 
the  existing  debt  (5  Watts,  262,  and  2  P.  &  W.,  63). 

III.~-RIQHTS  OP  SELLERS. 

In  addition  to  those  rights  which  all  parties  have 
who  enter  into  a  contractual  relation,  the  seller  of  per- 
sonal chattels  has  three  characteristic  rights.  These 
are  (a)  the  right  of  resale,  (b)  the  right  of  lien  on  the 
goods  sold  for  the  purchase  price,  and  (c)  the  right  of 
stoppage  in  transitu. 

Right  of  Resale. — The  seller  may  sell  the  article 
contracted  for  on  default  of  the  buyer  to  make  pay- 
ment, and  then  recover  from  the  buyer  the  difference 
between  the  proceeds  of  the  sale  and  the  original  con- 
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tract  price  (5  S.  &  R.,  19,  and  7  W.  &  S.,  32).  The 
sale  should  be  made  within  a  reasonable  time  after  the 
default  in  payment  and  be  so  conducted  that  the  goods 
are  disposed  of  to  the  best  advantage.  Two  months' 
delay  was  held  not  unreasonable  (5  Daly,  20).  Notice 
to  the  buyer  of  the  time  and  place  of  the  resale  is  usual, 
and  should  be  given  as  it  tends  to  prove  that  the  sale 
was  a  fair  one.  But  it  seems  that  a  notice  of  the  time 
and  place  of  resale  is  not  absolutely  essential.  All  that 
is  necessary  is  notice  to  the  effect  that  if  payment  be  not 
made,  the  goods  will  be  sold  (7  W.  &  S.,  32). 

The  amount  obtained  on  the  resale  is  not  conclu- 
sive evidence  of  the  value  as  against  the  original  buyer. 
It  has  been  held  that  the  jury  may  adopt  some  other 
rule  of  ascertaining  the  value  besides  the  sale 
(5  S.  &  R.,  32,  2  W.  &  S.,  219  and  id.  390). 

Seller's  or  Vendor's  Lien. 

Definition  and  Nature  of  Vendor's  Lien. — ^A 
seller's  or  vendor's  lien  is  that  right  which  one  has  to 
retain  property  in  his  possession  until  a  debt  due  him  is 
satisfied.  It  is  a  general  rule  that  unless  this  right  is 
waived  the  seller  of  personal  property  has  a  lien  for  the 
price  on  the  goods  while  they  are  in  his  possession 
(24  Pa.,  14;  see  also  38  Pa.,  396). 

There  are  two  essentials  of  a  vendor's  lien.  First. 
Since  one  can  not  have  a  lien  on  his  own  goods  and 
since  possession  of  the  goods  is  essential  to  the  attach- 
ing of  the  Hen,  the  only  cases  where  the  seller  can  have 
a  lien  are  those  in  which  title  to  the  goods  passes  to  the 
buyer  without  delivery  of  the  possession  (6  Binn.,  118. 
53  Pa.,  460).  Second,  The  Hen  is  not  permitted  to  se- 
cure payment  of  anything  but  the  price  ( 13  Pa.,  146). 
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What  Delivery  Destroys  the  Lien. — In  gen- 
eral, any  delivery  of  the  goods  either  actual  or  con- 
structive made  in  execution  of  the  contract  of  sale  will 
be  suflScient  to  destroy  the  lien  of  the  seller  for  the 
price  (4  Watts,  121,  and  10  L.  Bar,  21).  Whether 
the  delivery  is  or  is  not  made  in  pursuance  of  the 
contract  of  sale,  is  to  be  determined  from  the  circum- 
stances of  each  case.  However,  this  rule  may  be 
given — ^that  whenever  everything  is  done  which  is 
necessary  to  place  the  goods  under  the  control  of  the 
buyer,  the  most  informal  or  constructive  delivery  is 
sufficient  to  destroy  the  lien.  Thus,  an  act  of  owner- 
ship on  the  part  of  the  buyer  over  goods  lying  at  a 
freight  warehouse  would  destroy  the  lien. 

When  goods  are  delivered  to  a  common  carrier  the 
seller's  lien  is  destroyed,  but  he  acquires  a  new  right 
which  in  effect  is  equivalent  to  a  lien — ^that  of  stoppage 
in  transitu  (38  Pa.,  296).  The  partial  delivery  of 
goods  destroys  the  lien  only  so  far  as  it  applies  to  the 
part  delivered.  A  lien  still  remains  to  the  seller  for  the 
whole  price  on  any  part  that  remains  in  his  possession 
(i7Wend.,N.Y.,504). 

What  Tender  Destroys  the  Lien. — Since  the 
lien  of  the  seller  is  only  for  the  purpose  of  securing  the 
payment  of  the  price,  the  payment  or  tender  of  the 
price  will,  therefore,  destroy  the  lien.  This  tender,  of 
course,  must  be  legal,  and  be  made  to  the  seller  or  his 
authorized  agent  and  be  refused  by  him. 

How  the  Lien  May  be  Waived. — ^The  vendor's 
lien  may  be  waived  either  by  an  (a)  express  agree- 
ment or  (b)  by  implication.  The  agreement  need  not 
specify  a  waiver  of  the  lien.  Any  agreement  inconsis- 
tent with  the  retention  of  the  lien  operates  as  a  waiver. 

66 
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The  lien  is  waived  by  implication  when  goods  arc 

(a)  sold  on  credit  and  delivery  made  to  the  buyer,  or 

(b)  when  the  seller  receives  some  other  security,  as 
the  note  of  a  third  person,  for  the  payment  of  the  price 
(7  S.  &  R.,  64,  and  3  Whart.,  19,  6  Pa.,  296.  and 
3  Dist.  Rep.,  604,  but  see  9  Pa.,  89). 

Stoppage  in  Transitu. 

Definition  and  Nature  of  the  Right. — Stop* 
page  in  transitu  is  the  right  to  regain  possession  of 
goods  which  have  been  forwarded  to  the  buyer  on 
credit,  and  then  to  hold  the  possession  until  the  price 
is  paid  (45  Pa.,  151).  As  indicated  in  a  preceding 
paragraph,  this  right  is  a  continuation  of  the  vendor's 
lien  after  the  goods  have  ceased  to  be  in  his  possession 
(45  Pa.,  151).  But  it  differs  from  a  lien  in  several 
particulars.  Aside  from  the  elements  essential  to  con- 
stitute the  right  of  stoppage  in  transitu,  there  are  two 
principal  distinctions.  First,  The  right  of  stoppage 
is  not  affected  by  the  fact  that  the  goods  are  sold  on 
credit  and  that  the  time  of  payment  has  not  yet  passed. 
The  right  may  be  exercised,  even  though  the  price  be 
not  due  (5  Whart.,  189).  Second,  The  right  is  not 
defeated  by  the  seller's  acceptance  of  the  promissory 
note  of  the  buyer  or  of  a  third  person  in  settlement  of 
the  full  claim,  unless,  of  course,  the  note  amount  to 
an  absolute  payment  (14  Pa.,  48). 

Essentials  of  the  Right. — ^There  are  four  essen- 
tials which  must  be  present  before  this  right  can  be 
exercised.  First,  The  goods  must  be  unpaid  for. 
Second,  They  must  be  in  transit.  Third,  They  must 
be  in  the  possession  of  a  third  person.  Fourth,  The 
buyer  must  be  insolvent 
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Goods  Unpaid  For. — ^The  goods  must  be  unpaid 
for  or  the  right  of  stoppage  in  transitu  does  not  exist 
(see  I  Yeates,  177).  But  absolute  payment  of  a  part  of 
the  price  does  not  prevent  the  right  from  surviving  for 
the  part  which  remains  unpaid.  Nor  does  the  accept- 
ance of  promissory  notes  affect  the  right  unless  the 
notes  are  taken  in  absolute  payment  of  the  price 
(14  Pa.,  48). 

Goods  in  Transit, — There  can  be  no  stoppage  in 
transitu,  unless  the  goods  are  in  transit.  Goods  are  in 
transit  from  the  moment  they  have  been  delivered  to 
and  accepted  by  a  carrier  until  the  carrier  divests  him- 
self of  the  possession  of  the  goods  by  an  actual  or  con- 
structive delivery  of  them  to  the  buyer  or  his  agent 
(55  Pa.,  300,  and  160  Pa.,  527). 

Goods  in  the  Custody  of  a  Third  Person, — ^The 
goods  must  be  in  the  custody  of  some  person  other 
than  the  buyer  or  seller.  Hence,  the  right  of  stoppage 
in  transitu  is  lost  whenever  the  buyer  or  his  agent 
acquires  possession  of  the  goods  ( i  Rawle,  9,  and  30 
Pa.,  254).  The  buyer  or  consignee  may  acquire  this 
possession  at  the  beginning  or  the  end  of  the  transit,  or 
he  may  intercept  the  goods  and  acquire  legal  possession 
at  any  intermediate  point.  But  where  an  agent  of  the 
vendee  takes  possession  of  the  goods  at  an  intermediate 
point  simply  for  the  purpose  of  forwarding  them  to 
their  true  destination,  the  right  of  stoppage  in  transitu 
IS  not  thereby  destroyed,  but  survives  until  the  final  des- 
tination is  reached  (14  Pa.,  48). 

Insolvency  of  Buyer, — It  is  further  essential  that 
the  buyer  has  become  insolvent  or  that  the  seller  has 
good  reason  to  believe  that  he  has  become  so  since  the 
shipping  of  the  goods  to  the  buyer  (note  to  3  Atlant, 
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425,  and  5  Whart,  189).  If  the  insolvency  occurs  and 
is  known  to  the  seller  before  the  goods  are  shipped,  he 
has  no  right  of  stoppage  (2  Pears,  69,  517,  and  3  Law 
Times,  37).  In  order  to  justify  a  stoppage  of  goods, 
it  is  not  necessary  to  show  that  the  buyer  was  actually 
insolvent.  All  that  is  necessary  is  to  show  a  general 
inability  on  the  part  of  the  buyer  to  pay  his  debts 
(14  Pa,  48). 

Exercise  of  the  Right. — ^The  exercise  of  the 
right  of  stoppage  in  transitu  may  be  considered  under 
the  general  heads  (a)  by  whom  it  may  be  exercised, 
(b)  when  it  may  be  exercised,  (c)  how  it  may  be  exer- 
cised, and  (d)  the  effect  of  a  stoppage  of  the  goods 
while  in  transit. 

By  Whom  it  May  be  Exercised. — ^The  right  of 
stoppage  in  transitu  may  be  exercised  by  every  con- 
signor of  goods  who  is  substantially  the  seller  of  the 
same.  A  principal  who  consigns  goods  to  his  factor  or 
agent  on  credit  may  stop  them,  if  the  factor  or  agent 
becomes  insolvent.  So,  also,  a  factor  or  agent  who 
purchases  goods  for  a  principal  and  makes  himself  per- 
sonally liable  to  the  seller  may  stop  the  goods,  if  his 
principal  should  become  insolvent  (105  Mass.,  275, 
and  S  Whart.,  189). 

When  it  May  be  Exercised. — In  general,  the  right 
may  be  exercised  at  any  time  after  the  transit  has  beg^n 
and  before  it  has  ceased  ( 14  Pa.,  48,  and  30  Pa.,  254). 
In  other  words,  when  the  buyer  has  become  insolvent 
or  financially  embarrassed  so  as  to  render  it  improbable 
that  he  can  pay  his  debts,  the  right  of  stoppage 
in  transitu  attaches  as  soon  as  the  transit  has  b^^n 
and  continues  until  the  goods  have  reached  their  des- 
tination (6  Montg.,  42),  or  are  in  the  actual  or  con- 
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structive  possession  of  the  buyer  himself  (7  Phila., 
187,  and  143  Pa.,  254). 

How  it  May  be  Exercised. — It  is  the  broSid  and 
general  rule  that  a  seller  may  regain  possession  of  the 
goods  in  transit  by  any  lawful  means.  There  is  no 
specific  form  required  in  the  assertion  of  the  right. 
Nor  is  it  necessary  that  the  buyer  should  obtain  actual 
possession  of  the  goods.  It  is  sufficient  if  he  gives 
notice  in  any  form  or  way  to  the  carrier  to  hold  the 
goods  subject  to  his  order  (5  Whart.,  189).  This 
notice  may  be  conveyed  by  mail,  messenger,  telegram, 
or  verbally.  It  must  be  conveyed  to  the  person  who  has 
the  immediate  custody  of  the  goods  (5  Whart.,  206). 
If  the  notice  is  conveyed  to  the  principal  and  the  goods 
are  in  the  custody  of  an  agent,  such  notice  must  be  in 
time  to  enable  the  agent,  with  reasonable  diligence, 
to  prevent  a  delivery  to  the  consignee.  Of  course, 
there  must  be  a  sufficient  description  of  the  goods  to 
enable  the  carrier  to  identify  them. 

Effect  of  the  Stoppage, — ^The  stoppage  of  goods 
while  in  transit  does  not  rescind  the  contract  of  sale 
(45  Pa.,  151),  it  only  gives  the  seller  possession  and 
the  right  to  hold  such  goods  until  the  buyer  pays  the 
purchase  price  (see  40  Leg.  Int.,  140).  If  the  buyer 
should  not  pay  for  the  goods  within  a  reasonable  time, 
the  seller  has  then  the  right  to  rescind  the  contract  and 
resell  the  goods.  But  any  time  before  the  sale,  the 
seller  must  give  up  the  goods  upon  payment  of  the 
price,  no  matter  how  much  they  have  risen  in  value 
(45  Pa.,  151,  and  see  126  Pa.,  485). 

The  vendor  stops  thegoods  at  hisperil.  If  he  should 
exercise  the  right  when  the  buyer  was  not  insolvent, 
he  would  be  liable  to  the  buyer  for  all  the  damages 
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resulting  therefrom.  It  does  not  matter  whether  the 
right  was  exercised  as  the  result  of  malice  or  mistake. 
So,  also,  the  carrier,  after  having  been  notified  to  stop 
goods,  is  liable  to  the  seller  for  any  damages  that  may 
result  from  his  failure  to  do  so. 

IV.— RIGHTS  OP  BONA  PIDB  PURCHASERa 

The  rights  of  bona  fide  purchasers  will  be  considered 
under  the  general  heads  of  (a)  who  are  bona  fide  pur- 
chasers, (b)  rights  of  bona  fide  purchasers  in  general, 
(c)  rights  of  purchasers  of  stolen  and  lost  goods,  (d) 
rights  of  purchasers  at  void  judicial  sales,  (e)  rights  of 
purchasers  who  have  bought  of  those  who  have  void- 
able or  defeasible  titles,  (f)  rights  of  purchasers  of 
bailees,  and  (g)  rights  of  purchasers  of  negotiable 
paper. 

Who  Are  Bona  Fide  Purchasers. — A  bona  fide 
purchaser  is  one  who  in  perfect  good  faith  buys  some- 
thing of  value  from  another  for  a  price  in  money. 
There  are  three  essentials  to  constitute  one  a  pur- 
chaser in  good  faith.  First,  He  must  exercise  ordi- 
nary care  and  discretion  in  the  purchase.  Second, 
The  price  paid  must  constitute  a  valuable  consideration. 
Third,  He  must  take  the  goods  without  actual  or  con- 
structive notice  of  the  defects  which  may  exist  in  the 
seller's  title  (50  Pa.,  212).  In  general,  it  may  be  said 
that  no  one  will  be  considered  a  bona  fide  purchaser 
who  rashly  purchases  without  inquiry  when  he  has 
reason  to  believe  that  everything  is  not  right. 

Rights  of  Bona  Fide  Purchasers-in  General. 
— ^The  general  principle  of  law  is  that  the  buyer  does 
not  get  any  better  title  to  the  goods  than  what  the  seller 
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had,  even  though  he  buy  in  good  faith,  for  value,  and 
without  notice  of  any  defects  in  the  title  of  the  seller 
(78  Pa.,  15).  There  are  several  exceptions  to  this 
general  rule,  the  most  important  of  which  is  in  the  case 
of  purchasers  of  negotiable  instruments  (pages  751). 

Rights  of  Purchasers  of  Stolen  and  Lost 
Goods. — Goods  obtained  by  theft  or  finding,  or  by  any 
other  means  without  the  consent  of  the  owner,  give  to 
such  thief  or  finder  no  rights  as  against  the  true  owner. 
Hence,  the  real  owner  may  claim  the  goods  in  the 
hands  of  a  buyer  although  they  were  purchased  in  good 
faith,  for  a  valuable  consideration,  and  without  notice. 
The  only  remedy  which  a  bona  fide  purchaser  has  in 
such  a  case  is  a  right  of  action  against  the  seller  for 
a  breach  of  implied  warranty  of  title. 

Rights  of  Purchasers  at  Void  Judicial  Sale. 
— It  is  the  general  impression  among  those  not  familiar 
with  the  principles  of  law  that  there  is  no  deed  so 
good  or  title  so  perfect  as  that  which  comes  from 
a  sheriff  or  constable.  This  is  erroneous.  In  point 
of  fact  the  purchaser  of  goods  at  a  judicial  sale,  as  a 
sale  by  order  of  court  conducted  by  the  sheriff  or 
by  a  constable,  buys  at  his  peril  (6  Binn.,  2).  Hence, 
a  bona  fide  purchaser  would  acquire  no  title  if  the 
goods  sold  did  not  belong  to  the  person  to  whom  the 
writ  of  execution  was  issued,  or  if  the  property  was 
exempt,  or  if  there  were  any  irregfularities  in  the 
issuing  of  the  writs  or  the  management  of  the  sale. 
Moreover,  the  purchaser  of  goods  belonging  to  a  per- 
son other  than  the  one  against  whom  the  writ  was 
issued  is  not  only  compelled  to  forfeit  the  goods,  but 
he  is  also  liable,  with  the  officer  who  conducts  the  sale, 
to  such  owner  for  the  ill^^al  sale  (6  Binn.,  2). 
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Rights  of  Purchasers  Who  Have  Bought 
Voidable  or  Defeasible  Titles. — One  has  a  void- 
able or  defeasible  title  when  it  might,  by  the  happening 
of  some  condition  either  precedent  or  subsequent,  be 
terminated.  Thus,  a  sale  may  be  made  subject  to 
the  condition  that  if  the  price  be  not  paid,  or  if  the 
goods  prove  unsatisfactory,  title  will  revest  in  the 
seller.  Or  a  sale  may  be  made  which  gives  the  buyer 
the  right  to  examine  the  goods  before  title  passes. 
In  either  case  whether  the  condition  be  subsequent  or 
precedent,  the  rule  in  Pennsylvania  is  that  the  bona 
Me  purchaser  from  a  conditional  buyer  takes  a  perfect 
title  free  from  the  condition  of  which  he  was  ignorant 
(48  Pa.,  481 ;  see  also  14  S.  &  R.,  214). 

Rights  of  Purchasers  of  Bailees — In  General. 
— ^The  general  rule  of  law  is  that  since  a  bailee 
has  no  absolute  title  which  he  can  convey  to  another, 
the  bona  Me  purchaser  of  a  bailee  takes  no  title  as 
against  the  true  owner.  This  rule  is  not  changed 
even  when  the  right  to  purchase  is  added  to  the 
bailment  (44  Pa.,  431 ).  Thus,  where  goods  are  deliv- 
ered to  A  with  the  understanding  that  title  is  not 
to  pass  until  he  has  examined  and  accepted  them,  A 
would  not  have  any  right  to  sell  them  until  he  had 
examined  and  completed  the  sale  by  an  acceptance  of 
the  goods. 

But  there  are  two  well  recognized  exceptions  to 
this  general  rule.  These  are  in  the  cases  of  sales  by 
(a)  a  pledgee  and  (b)  a  factor. 

Bona  Fide  Purchasers  of  a  Pledgee. — ^As  indi- 
cated in  a  preceding  paragraph,  a  pledgee  of  goods  has 
power  to  sell  pledged  goods  after  default  in  pa)rment  of 
the  debt  for  which  the  pledge  was  given.    The  condi- 
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tions  under  which  this  sale  may  take  place  have  also  been 
outlined  in  these  pages  (subject  of  Bailments).  How- 
ever, it  should  be  added  that  the  bona  fide  purchasers 
of  goods  sold  by  a  pledgee  before  default  in  pay- 
ment of  the  debt  not  only  acquires  no  absolute  title 
to  the  goods  as  against  the  pledgeor,  but  is  also  liable  in 
damages  to  the  pledgeor  for  an  appropriation  of  them 
to  his  own  use  (73  Pa.,  153). 

Bona  Fide  Purchasers  of  a  Factor. — So,  also,  a 
factor  or  commission  merchant  has  full  power  to  sell 
goods  consigned  to  him  (page  10).  The  general  rule 
is  that  a  bona  Me  purchaser  without  notice  of  goods  in 
the  possession  of  a  consignee  or  factor  with  authority 
to  sell  the  same,  will  receive  a  perfect  title  against  all, 
the  owner  of  the  goods  included.  The  rule  is  the  same 
where  the  goods  are  not  in  the  actual  possession  of  the 
consignee  or  factor,  and  he  has  possession  only  of  a 
bill  of  lading,  permit,  certificate,  receipt,  or  order  foi 
the  delivery  of  the  merchandise,  with  like  power  to 
sell  (Act  April  14,  1834,  P.  L.,  375).  But  to  acquire 
this  perfect  title  the  bona  Me  purchaser  must  actually 
buy  the  goods.  If  the  factor  transfers  the  goods  to  a 
personal  creditor  in  satisfaction  of  his  own  debt,  or  if 
he  exchanges  the  goods  for  others  instead  of  selling 
them,  the  purchaser  in  either  case  will  acquire  no  title 
as  against  the  true  owner  (Tiedeman  Sales,  508). 

Rights  of  Purchasers  of  Negotiable  Paper — 
In  General, — It  is  a  well  recognized  rule  of  law  that 
bona  fide  purchasers  of  negotiable  instruments  for 
a  valuable  consideration  and  without  notice  acquire  a 
good  title  as  against  all  no  matter  how  the  vendor 
came  into  possession  of  it  (99  Pa.,  202,  and  subject  of 
Negotiable  Instruments).    Hence,  it  is  q  question  of 
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importance  to  determine  when  an  instrument  is  nego- 
tiable and  when  non-negotiable. 

As  indicated  in  a  preceding  paragraph,  checks, 
promissory  notes,  drafts,  warehouse  receipts  and  bills 
of  lading  are  all  negotiable.  But  stock  certificates  are 
not  negotiable  (subjects  of  Negotiable  Instruments  and 
Contracts). 

Purchase  of  Stock  Certificates. — ^The  general  rule 
of  law  is  that  the  bona  fide  purchaser  of  a  certificate 
of  stock  acquires  the  same  title  which  the  seller  had 
and  no  better  (93  Pa.,  214).  Hence,  the  real  owner 
may  recover  from  an  innocent  purchaser  stock  certifi- 
cates payable  to  bearer  or  indorsed  in  blank  which 
have  been  lost  or  stolen  from  him.  (See  108  Pa.,  368, 
id.,  382,  and  156  Pa.,  383.) 

Purchasers  of  Warehouse  Receipts  and  Bills  of 
Lading. — ^The  Act  of  September  24,  1866  (P.  L., 
1363)  provides  that  warehouse  receipts  and  bills  of 
lading  shall  pass  and  be  considered  as  negotiable  instru- 
ments. Hence,  they  may  be  sold  as  any  other  nego- 
tiable instruments  and  the  bona  fide  purchasers  of  them 
for  value  and  without  notice  will  acquire  good  and  per- 
fect titles  thereto. 

IV.— KINDS  OF  SALES. 

Sales  may  be  either  (a)  Absolute,  (b)  Conditional, 
(c)  Illegal,  (d)  Fraudulent,  (e)  Judicial,  or  (f)  By 
Agents.  These  different  kinds  of  sales  will  be  con- 
sidered separately. 

Absolute  Sales. 

An  absolute  sale  is  where  there  is  a  transfer  of 
the  absolute  ownership  and  possession  of  personal  prop- 
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erty  for  a  price  in  money.  It  is  a  transaction  in  which 
the  price  has  been  paid  to  the  seller  and  the  property 
delivered  to  the  buyer  without  condition  or  qualifica- 
tion. It  is  the  kind  of  sale  that  most  often  occurs  in  the 
ordinary  commercial  sales. 

Conditional  Sales. 

Definition  and  Kinds  of  Conditional  Sales. — 
A  conditional  sale  is  a  transaction  by  which  the  right  of 
property  in  chattels  is  made  to  vest,  to  be  modified  or 
defeated  upon  the  happening  or  not  happening  of  some 
event  There  are  three  different  kinds  of  conditional 
sales — (a)  when  the  condition  is  precedent,  (b)  when 
the  condition  is  subsequent,  (c)  when  the  conditions 
are  mutual. 

Condition  Precedent. — ^A  condition  precedent  is 
where  the  property  is  to  be  vested  or  enlarged  upon  the 
performance  of  the  condition  ( 109  Pa.,  16).  This  con- 
dition precedent  may  assume  the  form  of  the  payment 
of  the  price  (89  Pa.,  470)  ;  or  the  delivery  of  the  goods 
at  a  time  and  place  and  in  the  manner  agreed  upon, 
as  by  instalment  or  bulk;  or  it  may  assume  the  form 
of  the  happening  of  some  contingent  event,  as  that 
the  sale  will  become  absolute  upon  the  return  of  A  to 
Philadelphia;  or  it  may  assume  the  form  of  a  sale  on 
trial,  as  where  the  buyer  (14  Pa.,  211)  or  some  third 
person  is  to  judge  of  the  quality  or  fitness  of  the  goods 
for  some  particular  use ;  or  it  may  assume  the  form  of 
goods  yet  to  arrive,  as  where  A  sells  goods  to  B  with 
the  understanding  that  the  sale  is  to  become  executed 
upon  the  delivery  of  the  goods. 

It  is  the  general  rule  that  until  the  performance  or 
happening  of  these  conditions  in  the  several  cases  no 
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title  will  vest  in  the  buyer.  In  general,  where  the  con- 
summation  of  the  sale  depends  upon  the  happening  of 
some  event,  it  is  the  duty  of  the  seller  to  ascertain  when 
the  event  happens  and  tender  delivery  promptly  to  the 
buyer  in  order  to  hold  him  to  his  contract. 

Condition  Subsequent. — ^A  condition  is  subse- 
quent where  the  performing  or  happening  of  it  defeats 
or  diminishes  the  title  to  or  interest  in  property  already 
vested  (109  Pa.,  16).  A  condition  subsequent  most 
often  assumes  the  form  of  a  sale  and  return — i.  e.,  the 
parties  agree  that  title  shall  pass  immediately  to  the 
buyer,  subject  to  the  condition  that  if  the  goods  prove 
unsatisfactory  they  may  be  returned  and  the  contract 
of  sale  rescinded.  But,  of  course,  title  may  pass  to  the 
buyer  upon  the  condition  subsequent  that  it  will  be 
defeated  upon  the  happening  of  any  event  or  the  non- 
performance of  any  obligation. 

Mutual  Conditions. — ^The  conditions  may  be 
mutual,  as  where  there  is  a  sale  for  cash  on  delivery. 
In  this  case  the  seller  must  be  willing  and  able  to 
deliver  the  goods  bought  before  he  can  hold  the  buyer, 
and  the  buyer  must  be  willing  and  able  to  pay  the  price 
before  he  can  demand  that  the  seller  deliver  the  goods 
(46  Pa.,  286). 

Where  these  mutual  conditions  are  present  in  a 
transaction  the  general  rule  is  that  the  price  must  be 
paid  before  a  delivery  of  the  goods  can  be  demanded. 

Waiver  of  Condition. — ^The  performance  of  a 
condition  may,  of  course,  be  waived  by  the  party  who 
has  a  right  to  enforce  it.  Thus,  A  delivers  goods  to  B 
on  condition  that  title  will  pass  to  them  as  soon  as  the 
purchase  money  is  paid.  A  may  expressly  waive  the 
performance  of  this  condition  by  subsequently  agreeing 
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that  title  shall  pass  immediately.  But  the  conditions 
must  not  always  be  waived  by  express  agreement.  A 
waiver  may  also  be  implied  from  the  acts  or  words  of 
the  party  who  is  to  enforce  the  condition.  Thus,  there 
would  be  an  implied  waiver  of  the  condition  where 
goods  which  were  sold  for  cash  are  delivered  without 
payment  of  the  price.  In  this  case  title  passes  abso- 
lutely to  the  buyer  on  delivery  of  the  goods  (5  N.  Y., 
41,  see  also  13  Pa.,  146). 

So,  also,  there  would  be  an  implied  waiver  of 
the  condition  if  the  one  who  had  the  right  to  enforce 
the  condition  were  negligent  or  delayed  an  unreason- 
able time  in  enforcing  it.  Thus,  if  on  a  sale  for 
cash,  the  buyer  should  take  away  the  goods  without 
payment  of  the  price,  and  the  seller,  instead  of 
immediately  claiming  possession,  should  neglect  to 
insist  upon  payment  or  make  any  complaint  within  a 
reasonable  time,  there  would  be  an  implied  waiver  of 
the  condition  precedent  of  payment  and  an  absolute 
transfer  of  the  property  would  result  (13  Pa.,  146,  and 
85  Pa.,  162). 

Impossibility  of  Performance  of  Condition. — 
The  general  rule  is  that  where  the  parties  to  a  contract 
of  sale  agree  to  conditions,  these  conditions  must  be  per- 
formed, unless  they  are  impossible  of  performance 
(S4  Pa.,  291).  The  performance  of  a  condition  may 
be  rendered  impossible  because  (a)  it  involved  the 
doing  of  an  illegal  act,  (b)  because  the  other  party  pre- 
vented the  performance  of  the  condition,  (c)  because 
the  subject-mater  of  the  condition  has  been  destroyed, 
(d)  or  because  of  the  sickness  of  the  party  who  was 
to  perform  a  condition  involving  the  personal  skill  ol 
that  particular  individual  (19  Pa.,  227). 
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But  a  mere  personal  disability  will  not  excuse  the 
performance  of  a  condition.  Thus,  it  is  no  legal  excuse 
that  the  person  who  is  to  perform  the  condition  has  not 
the  means  with  which  to  pay  the  price  or,  where  no  per- 
sonal skill  is  required,  that  he  is  sick. 

Remedies  for  Breach  of  Condition. — ^The  rem- 
edy for  a  breach  of  condition  of  sale  depends  upon  by 
whom  the  breach  was  committed.  If  the  seller  refuses 
to  perform  a  condition,  the  buyer  may  avoid  the  con- 
tract, return  the  goods  and  recover  the  price,  if  he  has 
already  paid  it  If  the  breach  of  condition  occurs  on 
the  part  of  the  buyer,  the  seller  may  rescind  the  con- 
tract and  recover  possession  of  the  goods. 

Illegal  Sales. 

Definition  and  General  Nature. — ^A  sale  is 
illegal  when  it  is  prohibited  by  law.  This  prohibition 
may  be  either  by  statute  or  by  common  law.  The  gen- 
eral principles  given  in  the  preceding  pages  relative  to 
illegal  consideration  are  applicable  in  the  case  of  illegal 
sales  (subject  of  Contracts).  It  would,  therefore,  be 
repetition  and  unnecessary  to  give  an  outline  in  this 
connection.  However,  it  should  be  stated  that  where 
a  sale  is  made  of  several  articles  for  one  price  and  the 
sale  of  some  of  these  articles  is  illegal,  the  whole  sale  is 
ill^[al  and  no  recovery  can  be  had  on  the  sales  of  any  of 
the  articles.  But  where  a  thing  sold  may  be  put  either 
to  a  lawful  or  an  unlawful  use,  it  is  illegal  to  buy  or 
sell  only  for  the  unlawful  purpose. 

In  general,  the  rule  of  law  is  that  before  one  can 
be  held  for  the  illegal  sale  of  goods,  it  must  be  shown 
that  he  aided  or  participated  to  some  slight  extent  in 
the  ill^^l  use.    Thus,  it  would  be  an  illegal  sale  if  the 
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seller  was  aware  of  the  intention  of  the  buyer  to  use  tlic 
thing  bought  for  an  illegal  purpose.  Moreover,  as  a 
general  rule,  the  legality  of  a  sale  is  determined  by  tlie 
law  of  the  place  where  the  contract  is  made,  and  not 
by  the  law  of  the  place  where  the  contract  is  performed 
(♦97  Mass.,  89). 

Fraudulent  Sales. 

Definition  of  a  Fraudulent  Sale. — ^A  fraudu- 
lent sale  is  where  one  by  words  or  acts  intentionally 
deceives  another  to  such  an  extent  as  to  secure  his  con- 
sent to  an  absolute  transfer  of  property  (21  Pa.,  367). 
The  fraud  practiced  may  assume  an  infinite  number  of 
forms  and  whether  or  not  there  was  fraud  in  any  par- 
ticular case  of  sale  is  a  question  of  fact  to  be  determined 
from  the  circiunstances  of  each  case. ' 

Essentials  of  Fraud. — ^The  subject  of  fraud  has 
been  considered  in  the  preceding  pages  (subject  of  Con- 
tracts). Only  a  condensed  statement  will,  therefore, 
be  given  in  this  connection.  Fraud  in  this  connection 
is  used  in  the  sense  of  deceit.  Three  essentials  must  be 
present  in  order  to  make  a  sale  fraudulent.  First, 
There  must  be  a  false  representation  or  concealment  of 
a  material  fact.  Second,  There  must  be  an  intention 
to  deceive,  or  a  negligent  statement  of  the  falsehood. 
Third,  The  misrepresentation  or  concealment  must 
actually  have  deceived  the  other  party. 

Misrepresentation  of  Material  Fact.  —  Before 
a  misrepresentation  will  amount  to  a  fraud  three  ele- 
ments must  concur,  (a)  The  misrepresentation  must 
be  of  a  fact  (99  Pa.,  300).    Misrepresentation  of  the 

*  This  Massachiiiietts  case  is  cited  in  the  absence  of  an  Hlostrative 
rennsyhrania  decision. 
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law  can  not^  as  a  general  rule,  amotmt  to  fraud.    This 
is  because  ignorance  of  the  law  excuses  no  one. 

(b)  The  fact  to  which  the  representation  refers 
must  be  material  (90  Pa.,  359)*  A  fact  is  material 
when  but  for  that  fact  the  sale  might  not  have  been 
made.  But  it  should  be  remembered  that  mere 
statements  of  opinion  or  dealers'  talk  are  not  con- 
sidered as  having  a  material  bearing  upon  the  transac- 
tion, unless  such  opinion  or  talk  amount  to  positive 
representations  concerning  the  goods  sold. 

(c)  The  material  fact  upon  which  the  representa- 
tion is  based  must  be  one  which  is  equally  within  the 
observation  of  both  parties.  There  can  be  no  fraud 
where  the  fact  is  open  to  the  observation  of  all,  or 
where  the  truth  or  falsity  of  the  statement  can  be  ascer- 
tained by  the  exercise  of  reasonable  diligence.  How- 
ever, the  parties  may  agree  that  the  sale  shall  be  made 
solely  upon  the  representations  of  one  of  them.  In  this 
case  there  will  be  no  duty  on  the  part  of  the  other  one 
to  make  any  individual  inquiry  or  investigation  as  to 
the  truth  of  the  representations  (subject  of  Contracts). 

Concealment  of  a  Material  Fact. — ^The  car- 
dinal rule  of  law  of  sales  is  that  the  buyer  must  beware. 
Hence,  the  mere  concealment  of  an  apparent  material 
fact  will  not  amount  to  fraud.  The  concealment  only 
becomes  a  fraud  where  the  seller  misleads  the  buyer  or 
renders  more  difficult  the  detection  of  the  defect,  as  by 
covering  it  from  view  or  by  diverting  the  attention 
from  it  (26  Pa.,  63,  66).  But  the  seller  is  bound  to 
inform  the  buyer  of  a  latent  or  hidden  defect ;  and  if  he 
does  not,  it  is  a  fraud  on  the  buyer. 

Intention  to  Deceive, — ^The  general  rule  is  that 
there  can  be  no  actual  fraud  tmless  there  is  present  the 
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intention  to  deceive  (85  Pa.,  238,  490),  or  unless  the 
statement  of  what  one  does  not  know  to  be  true  was 
made  negligently  or  recklessly  and  for  the  purpose  of 
influencing  the  action  of  the  buyer. 

Success  of  Deception. — ^There  can  be  no  fraud 
unless  the  buyer  actually  relied  upon  the  representation 
to  his  injury.  If  the  buyer  had  reason  to  have  his 
suspicions  aroused  and  after  making  inquiry  subse- 
quently bought  the  goods,  the  seller  could  not  be  held 
liable  for  fraud,  nor  could  the  contract  of  sale  be 
rescinded  for  this  reason  (subject  of  Contracts). 

Remedies  for  Fraud. — Where  one  of  the  parties 
to  a  contract  of  sale  is  guilty  of  a  fraud  on  the  other, 
the  contract  is  voidable  at  the  option  of  the  party 
deceived  (169  Pa.,  440,  and  no  Pa.,  204). 

Rescission, — Such  party  has,  therefore,  two  reme- 
dies. First,  He  may  rescind  the  contract  and  relieve 
himself  of  all  obligations  which  it  imposed.  But  this 
rescission  must  be  entire.  It  can  not  be  rescinded  in 
part  and  affirmed  in  part  Nor  can  it  be  rescinded 
unless  the  parties  can  be  put  in  positions  similar  to 
those  existing  prior  to  the  formation  of  the  fraudulent 
contract  of  sale  (90  Pa.,  250). 

Moreover,  the  right  of  rescission  must  be  exercised 
within  a  reasonable  time  after  the  discovery  of  the 
fraud.  The  right  of  rescission  is  lost  if  there  is  any 
unreasonable  delay  (99  Pa.,  300),  or  if  the  defrauded 
party  has  in  any  way  admitted  the  validity  of  the 
sale,  as  by  offering  the  goods  for  sale;  or  if  he  has 
neglected  to  make  a  complete  restoration  of  everything 
of  value  which  was  received  under  the  contract 
(44  Pa.,  9,  30  Pa.,  145,  2  Watts,  433,  but  see  contra 
113  Pa.,  97). 

67 
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Damages. — Second,  But  instead  of  rescinding  the 
contract,  the  defrauded  party  may  affirm  it  and  then 
sue  for  damages  suffered  in  consequence  of  the  fraud. 
The  usual  measure  of  damages  is  the  difference 
between  the  actual  and  the  represented  value  of  the 
thing  sold.  It  is  needless  to  add  that  the  defrauded 
party  can  not  both  rescind  the  contract  and  sue  for 
damages.  He  has  but  one  remedy  and  may  elect  which 
he  will  adopt 

Judicial  Sales. 

Definition  and  Nature  of  a  Judictal  Sale. — 
A  judicial  sale  is  made  in  pursuance  of  an  order 
from  a  court  of  competent  jurisdiction.  The  sale  is 
conducted  by  an  officer  appointed  by  the  court.  This 
officer  is  merely  the  agent  of  the  court,  which  is 
properly  considered  the  vendor  (18  Pa.,  202).  Judi- 
cial sales  take  place  without  the  consent  of  the  real 
owner  and  are  usually  sales  in  execution  for  a  debt,  or 
on  foreclosure  of  a  mortgage,  or  sales  by  trustees, 
executors,  and  guardians. 

Essentials  of  a  Valid  Judicial  Sale. — In  addi- 
tion to  the  elements  common  to  all  sales,  there  are  four 
essentials  which  are  characteristic  of  all  valid  judicial 
sales. 

fVho  May  Sell, — ^First,  the  sale  must  be  conducted 
by  the  officer  named  in  the  decree  of  court.  Of  course, 
the  officer  may  appoint  an  auctioneer  as  agent  to  do  the 
actual  selling.  But  the  sale  must  take  place  under  the 
direction  of  the  officer  appointed  by  the  court  The 
officers  who  usually  conduct  these  sales  are  the  sheriff 
or  his  deputies,  or  a  constable,  or  the  trustee,  guardian, 
or  executor.  ' 
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Manner  of  Conducting  the  Sale. — Second,  As  a 
general  rule,  the  sale  must  be  by  public  auction.  The 
court  may,  however,  in  its  discretion  permit  the  sale 
to  be  private  and  prescribe  any  other  regulations  as  to 
the  manner  of  conducting  the  sale  which  it  may  see  fit 
(2  W.  &  S.,  418).  When  personal  property  is  offered 
for  sait  it  may  be  sold  in  bulk  as  well  as  in  parcels — 
provided,  of  course,  that  there  is  no  request  that  the 
goods  be  sold  by  parcels  ( 107  Pa.,  348). 

Notice  of  Sale. — ^Third,  The  third  essential  is  that 
notice  of  the  proposed  sale  must  be  published  to  the 
world.  This  public  notice  is  usually  given  through  the 
medium  of  the  newspapers  and  posters.  The  purpose 
of  the  notice  is  to  inform  the  public  of  the  contemplated 
sale.  Hence,  it  should  contain  a  reasonably  specific 
description  of  the  property,  and  an  accurate  statement 
as  to  the  time,  the  place  and  the  terms  of  the  sale  (Act 
March  18,  1875,  P-  L.,  29,  Act  March  29,  1832,  P.  L., 
207). 

Place  of  Sale. — Fourth,  The  usual  place  for  the 
sale  of  real  estate  is  the  county  seat  of  the  coimty  where 
the  land  is  situated.  The  judicial  sale  of  personal  prop- 
erty must  be  conducted  in  the  presence  of  the  property, 
so  that  prospective  buyers  may  have  the  chance  to 
examine  it. 

Miscellaneous  Characteristics  —  Terms  of 
Sale  and  Right  to  Adjourn. — As  to  the  terms  of  the 
sale,  the  general  rule  is  that  the  sale  must  be  for  cash 
and  to  the  highest  bidder.  The  title  does  not  pass  until 
the  payment  of  the  price.  If  the  price  is  not  paid  within 
a  reasonable  time,  the  sale  may  be  declared  void. 

The  officers  charged  with  the  conduct  of  a  judicial 
sale  may,  in  the  exercise  of  a  wise  discretion,  adjourn 
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the  sale  to  a  subsequent  day,  if,  for  any  reason,  the 
interests  of  the  debtor  might  thereby  be  protected 
(63  Pa.,  299). 
Sales  by  Agents. 

In  General. — The  general  rules  of  law  outlined  in 
the  preceding  pages  relative  to  the  power  of  an  agent 
to  enter  into  a  valid  contract  on  behalf  of  his  principal 
are  applicable  in  the  case  of  sales  (subject  of  Agency). 
It  will  be  unnecessary  to  repeat  them  in  this  connec- 
tion. The  only  question  in  all  cases  of  sales  by  agents 
is  to  determine  whether  or  not  the  agent  acted  within 
his  express  or  implied  powers  of  his  agency.  So  long 
as  he  acts  within  the  scope  of  his  powers  or  ordinary 
employment  he  may  buy  and  sell  for  his  principal  and 
such  transactions  will  be  binding  on  the  principal. 

Brokers. — A  broker  has  power  to  make  use  of  all 
the  means  necessary  to  buy  or  sell  advantageously, 
unless  he  is  restricted  by  express  instructions  or  by 
well-established  usage  from  so  doing  (69  Pa.,  321). 
In  general,  a  broker  has  power  to  sell  by  sample. 
But,  unless  he  can  show  a  usage  or  express  authority, 
a  broker  has  no  power  to  sell  on  credit,  or  to 
appoint  sub-agents  (72  Pa.,  491),  or  to  receive  pay- 
ment for  the  goods  sold  (30  Pa.,  513).  If  the  buyer 
of  an  agent  pays  him  the  price,  he  does  so  at  his  peril 
(30  Pa.,  513). 

Factor. — Like  a  broker,  a  factor  is  governed  in 
the  exercise  of  his  powers  by  the  express  instructions  of 
his  principal  and  the  usages  of  trade.  He  may  receive 
payment,  sell  on  credit,  appoint  sub-agents,  and  war- 
rant the  goods  sold  under  about  the  same  circumstances 
that  a  broker  can  (subject  of  Agency).  He  may  sell 
goods  in  his  own  name,  but  a  broker  can  not(page  13). 
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Pledgee. — ^Where  a  pledgee  has  the  right  to  sell 
the  pledged  goods  and  the  manner  in  which  they  must 
be  sold  has  been  sufficiently  outlined  (subject  of  Bail- 
ments) .  It  is  sufficient  to  add  in  this  connection  that  an 
absolute  sale  can  not  be  made  until  there  has  been  a 
default  by  the  pledgeor,  that  the  sale  must  be  at  public 
auction  after  due  notice  of  it,  and  that,  like  all  other 
agents,  the  pledgeor  can  not  buy  at  his  own  sale. 

Master  of  Vessel. — ^The  master  of  a  vessel  has 
the  power,  when  in  distress  and  away  from  the  home 
port,  to  sell  the  ship  and  cargo  ( lo  Pa.,  1 14). 

Auctioneer. — In  addition  to  the  powers  of  an 
auctioneer  already  given  (subject  of  Agency),  little 
need  be  said  in  this  connection.  There  are  two  essen- 
tials of  an  auction  sale.  First,  The  sale  must  be  public. 
Second,  There  must  be  free  competition  between  the 
bidders.  The  absence  of  any  one  of  these  essentials  will 
vitiate  the  sale  (Act  April  9,  1859,  P.  L.,  485). 

Personal  Representatives. — ^The  general  classes 
of  personal  representatives  are  trustees,  executors, 
administrators,  and  guardianis.  These  respectively 
may  be  made  the  agent  of  the  court  in  selling  the  prop- 
erty of  the  beneficiary,  decedent,  or  ward.  Where  the 
property  of  any  one  of  these  is  to  be  sold,  the  trustee, 
executor,  administrator,  or  guardian  must  first  present 
to  the  court  a  petition  praying  that  he  be  permitted  to 
sell  such  property  and  stating  the  reasons  for  such 
request.  The  court  will  then  take  the  matter  under 
consideration,  and  may  refuse  or  grant  the  petition.  If 
the  court  is  of  the  opinion  that  the  sale  should  take 
place,  It  will  issue  an  order  to  this  effect,  and  the 
property  will  be  sold  in  accordance  therewith  (Act 
March  29,  1832,  P.  L.,  19&). 
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v.— BREACH  OP  CONTRACT  OF  SALE 

The  remedies  for  a  breach  of  contract  of  sale  will 
be  considered  from  the  standpoints  of  the  (a)  Seller's 
Rights  and  Duties  and  (b)  Buyer's  Rights  and  Duties. 

Seller^s  Remedies. — ^The  rights  and  remedies  of 
the  seller  differ  as  the  contract  of  sale  is  executory  or 
executed. 

Executed  Contract. — ^Where  the  goods  have  been 
delivered  to  the  buyer  and  he  refuses  to  pay  the  price 
for  them,  the  seller  will  have  the  right  to  bring  an 
action  for  the  price  agreed  upon.  If  there  be  no  fixed 
price,  the  seller  may  recover  the  market  value  of  the 
goods  at  the  time  of  sale  (5  S.  &  R.,  19). 

Where  part  of  the  goods  have  been  received  and  the 
buyer  refuses  to  accept  the  balance,  the  seller  may  bring 
an  action  immediately  for  the  recovery  of  the  value  of 
the  part  of  the  goods  which  had  been  delivered  to  the 
buyer,  even  though  the  goods  were  sold  on  credit  and 
the  credit  had  not  yet  expired  (5  W.  &  S.,  162). 

Executory  Contract.  —  Where  the  contract  is 
executory,  i.  e.,  where  the  goods  have  been  tendered  the 
buyer  in  strict  accordance  with  the  terms  of  the  contract, 
and  he  refuses  to  accept  them,  the  seller  has  his  choice 
of  three  remedies. 

May  Treat  Goods  as  His  Own. — ^First,  He  may 
treat  the  goods  contracted  for  as  his  own  and  sue  the 
buyer  for  the  damages  suffered.  The  measure  of  these 
damages  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  at  the  time  and  place 
of  delivery  (73  Pa.,  392).  If  there  is  no  market  for 
the  goods  at  the  place  of  delivery,  then  the  value  of  the 
goods  at  the  nearest  market  place  plus  the  cost  of 
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transportation  is  the  true  measure  of  damages  (73  Pa., 
305).  But  the  market  price  of  the  goods  will  only  be 
taken  where  it  approximately  gives  a  fair  value  to  the 
goods.  It  will  not  be  taken  as  the  measure  of  damages 
where  there  is  an  undue  inflation  or  depression  of  the 
market  price  (72  Pa.,  376).  Where  the  buyer  before 
the  complete  manufacture  of  goods  cotmtermands  the 
order,  the  seller  may  immediately  discontinue  the  work 
on  the  goods  and  recover  from  the  buyer  such  damages 
which  he  has  actually  suffered  from  the  countermand. 
As  he  does  not  have  to  tender  the  finished  article,  and 
there  can  be  no  market  price,  the  measure  of  damage 
is  the  cost  of  the  raw  material  and  the  expenditure  of 
labor  on  the  article. 

May  Treat  Goods  as  Buyer^s. — Second,  In  several 
special  cases,  the  seller  may  treat  the  goods  as  belong- 
ing to  the  buyer  and  hold  him  for  the  full  price  of  the 
goods  contracted  for.  Thus,  it  has  been  held  that 
where  goods  have  been  specially  manufactured  for  the 
buyer  and  it  would  be  difficult  to  find  another  pur- 
chaser, the  seller  may  recover  the  full  contract  price 
(46  Pa.,  177).  So,  also,  it  has  been  held  that  the  full 
price  may  be  recovered  where  the  market  price  can  not 
be  ascertained. 

May  Resell  Goods. — ^Third,  The  seller  may  take 
the  goods  which  the  buyer  has  refused  to  accept,  sell 
them  to  another,  and  then  hold  the  first  buyer  for  any 
difference  there  may  be  between  the  contract  price  and 
the  price  obtained  from  the  resale  of  the  goods  (66  Pa., 
340).  It  does  not  matter  whether  the  seller  resell  the 
goods  at  public  or  private  sale  (page  1039). 

Buyer's  Remedies. — ^The  buyer  has  two  remedies 
when  he  stands  ready  to  accept  the  goods  and  the 
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seller  has  refused  to  send  them.  First,  He  may  sue 
for  specific  performance  of  the  contract.  Second,  He 
may  recover  damages  for  the  breach. 

He  has  also  two  remedies  when  the  seller  delivers 
goods  not  according  to  the  contract.  Third,  He  may 
return  the  goods.  Fourth,  He  may  sue  on  the  breach 
of  warranty. 

Specific  Performance. — Specific  performance  is  a 
remedy  which  courts  of  equity  alone  grant  Hence,  a 
buyer  may  compel  the  seller  to  perform  his  part  of  the 
contract  and  deliver  the  goods  only  when  his  remedy 
in  law  is  inadequate.  He  must  first  show  that  his 
remedy  in  law  is  inadequate  before  he  will  be  entitled 
to  a  decree  for  specific  performance  (91  Pa.,  434,  114 
Pa.,  464,  and  subject  of  Equity). 

Damages. — ^The  usual  remedy  for  the  buyer  where 
the  seller  fails  to  deliver  goods  is  to  sue  for  damages. 
The  measure  of  these  damages  varies  as  the  price  has 
or  has  not  been  paid.  If  the  price  has  not  been  paid,  the 
measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  and  place  of 
delivery  {72  Pa.,  376).  But  where  the  market  price  is 
unduly  inflated  the  jury  may  consider  other  elements  of 
damage  {72  Pa.,  392,  and  see  166  Pa.,  17,  and  193  Pa., 
312).  If  the  price  has  been  paid  in  full,  the  buyer  is 
entitled  to  receive  as  damages  the  market  price  at  the 
time  and  place  of  delivery  (but  see  5  W.  &  S.,  106). 
But  there  is  an  exception  to  this  general  rule  in  the  case 
of  stock  certificates.  The  rule  in  this  case  is  that  the 
buyer  is  entitled  to  recover  as  damages  the  highest  mar- 
ket price  which  has  been  reached  any  time  between  the 
time  fixed  for  delivery  and  the  bringing  of  the  action 
for  damages  (26  Pa.,  143). 
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Special  Damages. — ^In  addition  to  the  general  dam- 
ages which  are  the  necessary  and  immediate  result  of 
the  breach  of  contract,  the  buyer  may  also  recover 
special  damages.  Special  damages  are  such  as  flow 
from  the  natural  and  proximate  consequence  of  the 
breach,  and  may  include  gains  prevented  as  well  as 
losses  sustained  (73  Pa.,  365).  Thus,  A  buys  rare 
flower  seeds  of  B  which  are  warranted  to  be  of  a  cer- 
tain kind  and  quality,  but  which  in  fact  are  cabbage 
seed.  A  would  have  a  right  to  recover  not  only  the 
value  of  the  seeds,  but  also  for  the  reasonable  profit  he 
might  have  gained  from  the  sale  of  the  rare  flowers. 

But  there  can  be  no  special  damages  recovered 
where  the  seller  did  not  know  the  use  to  which  the 
thing  bought  was  to  be  put  or  where  the  future  profits 
can  not  be  reasonably  expected  or  anticipated  (36  Pa., 
360). 

Return  of  the  Goods. — ^There  are  two  cases  in 
which  a  buyer  may  return  to  the  seller  goods  which  are 
not  according  to  contract,  (a)  When  there  is  a  breach 
of  any  express  or  implied  warranty  the  goods  may  be 
returned  (78  Pa.,  141).  (b)  Goods  may  be  returned 
to  the  seller  in  all  cases  of  fraudulent  representations 
(78  Pa.,  141).  Where  goods  are  returned  for  either 
or  both  of  these  causes,  the  buyer  may,  of  course, 
recover  back  all  that  he  has  paid  for  them,  and  interest 
from  the  time  of  the  return  (20  Pa.,  422). 

Action  Upon  the  Warranty.— The  buyer  may  main- 
tain an  action  in  assumpsit  against  the  seller  for  the 
breach  of  either  an  express  or  implied  warranty 
(3  Rawle,  23,  66  Pa.,  340,  and  120  Pa.,  583).  This 
action  for  breach  of  warranty  may  be  maintained 
although  the  goods  are  not  paid  for  (14  N.  Y.,  598). 
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I.  Definition  and  General  Nature  of  a 

Tort. 
II.  Persons  Liable  for  Torts. 

A.  For  Own  Torts. 

B.  For  Torts  of  Others. 
III.  Specific  Torts. 

A.  Breach  of  Duty  to  Refrain  from  Fraud 

AND  Malice. 

B.  Breach  of  Absolute  Duty. 

C.  Breach  of  Duty  to  Refrain  from  Negli- 

gence. 

L— DEFINITION  AND  GENERAL  NATURE  OF 
A  TORT. 

Definition  of  a  Tort. 

Mr.  Hilliard  in  his  work  on  the  Law  of  Torts, 
divides  all  acts  or  omissions  to  which  the  law  applies  and 
for  which  it  provides  relief  or  punishment  into  the  three 
general  subjects  of  (a)  Contracts,  (b)  Torts,  and  (c) 
Crimes.  Under  the  subject  of  Contracts,  he  includes 
all  express  or  implied  agreements.  All  injuries  of 
omission  or  commission  which  are  done  to  or  against 
individuals    are  embraced  in  the  subject  of    torts. 
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Crimes  are  those  injuries  which  are  committed  against 

the  public  generally  or  the  state.     A  tort  may  then  t^^u^rrw/rHi 

be  defined  as  a  wrong  incjerondent^  of  contract  and    (,, 

redressible  in  damages,  which  results  from  an  ^  of 

omission  or  commission  by  one  person  against  the 

person,  property  or  reputation  of  another. 

Distinguished  From  Contracts  and  Crimes. 

It  will  be  seen  that  a  tort  differs  from  a  contract 
in  four  essential  particulars.  First,  A  tort  does  not 
result  from  an  agreement,  while  a  contract  involves  the 
meeting  ottwo  or-more  minds  at  the  same  time  upon 
the  same  subject-matter. 

Second,  Persons  committing  torts  are  severally 
liable  without  any  right  of  contribution  from  each 
other,  while  the  right  of  contribution  exists  between 
persons  jointly  liable  in  contract.  Thus,  if  A  and  B 
commit  an  assault  on  C,  C  can  recover  damages 
from  both  A  and  B.  If  C  recovers  from  A  alone, 
A  can  not  compel  B  to  contribute  his  proportionate 
share.  But  A  could  compel  B  to  contribute  his  propor- 
tionate share  if  they  were  jointly  liable  to  C  under  a 
contract  and  C  had  recovered  from  A  alone. 

Third,  The  death  of  the  party  whose  act  or  n^li- 
gence  occasioned  the  injury  destroys  the  right  of  action 
on  a  tort  (125  Pa.,  140,  141),  while  in  contract  the 
right  survives  to  or  against  the  personal  representatives 
of  the  deceased.  It  should  be  stated,  however,  that 
the  Constitution  of  the  state  provides  that  a  right 
of  action  for  injuries  resulting  in  death  shall  survive 
to  the  personal  representatives  of  the  injured  party 
(Sec.  21,  Art.  TIT;  see  also  Act  of  April  26,  1855, 
P.  L.,  309,  and  Act  of  April  15,  1851,  P.  L.,  674), 
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and  that  the  Act  of  February  24,  1834  (P.  L.,  yy) 
provides  that  administrators  and  executors  may  sue 
and  be  sued  on  all  torts,  except  actions  for  slander, 
libel,  and  wrongs  done  to  the  person  which  might  have 
been  maintained  by  or  against  the  decedent  (24  Pa., 
122). 

Fourth,  Persons  under  personal^  disabiHties  to  con- 
tract may  be  liable  for  their  torts.  Thus,  it  is  imma- 
terial, as  a  general  rule,  whether  the  person  committing 
a  tort  which  does  not  involve  the  elements  of  fraud, 
malice,  or  negligence  is  a  person  o^  unsound  mind,  an 
Hnfant,  or  a^narried  woman. 

A  tort  is  distinguished  from  a  crime  in  that  the 
former  is  an  offense  against  an  individual  for  which 
reparation  is  given  in  the  form  of  damages,  while  the 
latter  is  an  offense  against  the  public  generally  which  is 
punished  by  the  state  by  fine  or  imprisonment  or  both. 


.  II.— PERSONS  LIABLE  FOR  TORTS. 

A  person  may  be  liable  for  a  tort  for  either  of  two 
reasons :  A.  He  may  be  liable  because  the  tort  resulted 
from  his  own  positive  act  or  omission.  B.  The  liabiU 
ity  in  tort  may  result  from  the  act  or  negligence  of 
another  person. 

A LIABILITY  FOR  OWN  TORTS. 

The  general  rule  is  that  the  personal  status  or  legal 
capacity  of  a  person  committing  a  tort  is  immaterial. 
Thus,  (a)  an  infant  (6  Pa.,  9),  (b)  lunatic  (78  Pa., 
407) >  (c)  drunkard  (5  111.,  30),  (d)  married  women 
(Act  June  3,  1893,  P.  L.,  344),  and  (e)  private  (106 
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Pa.,  125)  and  (f)  municipal  (112  Pa.,  384)  corpora- 
tions are  all  liable  in  tort. 

Infants. — ^The  rule  relative  to  infants  seems  to 
hold  all  infants  who  are  old  enough  to  know  better 
(Pollock  on  Torts,  59)  liable  on  all  torts  whether  they 
involve  the  elements  of  fraud  (39  Pa.,  202,  and 
10  Phila.,  618;  but  see  II  S.  &  R.,  305),  malice,  or 
negligence.  It  seems,  however,  that  infants  are  not 
liable  for  exemplary  damages.  But  they  are  liable  for 
compensatory  damages  whether  the  tort  was  committed 
by  the  infant  under  the  coercion  of  the  parent  or  guar- 
dian or  by  an  agent  at  the  order  or  under  the  direction 
of  the  infant  (*  16  Mass.,  389). 

It  should  be  made  clear  that  an  infant  is  not  liable 
in  tort  for  the  breach  of  a  contract,  no  matter  how 
tortious  the  consequences  of  such  breach  may  be,  and 
that  no  contract  can  be  indirectly  enforced  by  suing  in 
tort  (6  Pa.,  360,  and  11  S.  &  R.,  309).  Thus,  A  hires 
a  horse  to  carry  him  a  certain  distance  in  a  certain 
direction.  Although  the  infant  go  beyond  the  specified 
place  or  in  another  direction,  or  should  wilfully  or  neg- 
ligently misuse  the  horse,  he  would  not  be  liable  for 
any  accident  that  might  happen  to  the  horse.  The 
only  action  that  can  be  brought  against  him  is  on  the 
contract  of  hire  (4  Rawle,  351,  and  6  Watts,  9.  See 
contra,  3  Pick.,  Mass.,  492). 

Insanity  and  Drunkenness. — ^As  to  insanity  and 
drunkenness,  it  may  be  stated  as  a  general  rule  that 
a  person  who  is  sane  and  sober  enough  to  be  held 
accountable  for  a  crime  would  in  all  probability  be 
liable  for  any  kind  of  a  tort. 

*This  Massachusetts  case  is  cited  because  of  the  nniisiial 
application    of   the    principle. 
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Married  Women. — ^The  Act  of  June  3,  1893, 
P.  L.,  344)  provides  that  married  women  may  sue  and 
can  be  sued  civilly  in  all  respects  and  in  any  form  of 
action  and  with  the  same  effect  and  results  and  conse- 
quences as  an  unmarried  person.  Hence,  she  may  be 
sued  for  any  tort  for  which  she  is  personally  liable 

(i8W.N.C.,24S). 

But  the  husband  may  also  be  liable  either  alone 
or  jointly  with  the  wife  for  her  torts  committed  before 
(5  Binn.,  43)  or  during  the  existence  of  the  marriage 
relation.  The  liability  of  the  husband  is  sole  or 
joint  according  as  the  wife's  tort  is  or  is  not  com- 
mitted in  his  presence  or  under  his  direction,  (a) 
Where  nothing  appears  but  the  fact  that  the  tort  was 
committed  in  his  presence,  his  coercion  will  be  pre- 
sumed and  he  alone  will  be  held  liable  (115  Pa., 
492) .  (b)  Where  the  tort  is  committed  in  his  presence 
either  against  his  will  or  by  the  exercise  of  the  wife's 
own  will,  they  are  jointly  liable  and  should  be  sued 
together,  (c)  So,  also,  the  liability  is  joint  and  they 
should  be  joined  where  the  tort  is  committed  out  of  the 
presence  of  the  husband  either  by  his  direction  or  with- 
out his  knowledge  or  consent  (115  Pa.,  492). 

Neither  the  husband  nor  the  wife  can  recover  dam- 
ages from  the  other  for  a  tort  committed  by  such  other 
(Act  June  3,  1893,  P.  L.,  344).  The  husband  is  liable 
only  for  the  wife's  pure  and  simple  torts  (48  Pa.,  497). 

Corporations. — ^The  liability  of  a  corporation, 
both  public  and  private,  for  torts  have  been  fully  out- 
lined in  another  page  of  this  book  (subject  of  Corpora- 
tions). It  will  be  sufficient  in  this  connection  to  repeat 
that,  as  a  general  rule,  they  are  liable  to  the  same  extent 
as  a  natural  person  for  the  wrongful  acts  of  commis- 
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sion  and  omission  of  their  officers  and  agents.  Thus, 
they  are  liable  for  both  exemplary  and  compensatory 
damages  for  all  torts  of  whatever  nature. 

Exceptions  to  the  General  Rule. — ^There  are 
four  principal  exceptions  to  the  general  rule  that  all 
persons  irrespective  of  personal  status  are  liable  for 
their  torts,  (a)  A  judge  (2  DalL,  160) ;  or  (b)  one 
acting  in  a  quasi-judicial  capacity,  as  referees,  arbi- 
trators, jurors,  school  commissioners  (49  Pa.,  157); 
or  (c)  a  ministerial  officer  serving  a  process  regular  on 
its  face,  as  a  constable  or  sheriff  (149  Pa.,  291,  but  see 
23  Pa.,  189,  and  6  Pa.,  260) ;  or  (d)  parents,  or  per- 
sons in  loco  parentis  (57  Pa.,  232)  are  not  liable  for 
torts  committed  in  their  respective  capacities. 

B.— liability  for   torts  of  OTHERS. 

A  principal  (105  Pa.,  169),  (b)  master  (152  Pa., 
281),  (c)  partner  (yj  Pa.,  118),  (d)  or  a  municipality 
(46  Pa.,  213),  or  county  may  all  be  liable  for  the  torts 
of  others.  Tort  feasors  are  jointly  and  severally  liable 
(57  Pa.,  189),  but  in  order  to  sustain  a  joint  action  the 
act  or  omission  must  be  committed  with  concert,  or  a 
common  design,  or  for  a  common  purpose  (195  Pa., 
391,  200  Pa.,  148). 

Principal  Liable  for  Torts  of  Agent. — ^The 
general  rule  is  that  a  principal  is  liable  with  the  agent 
for  all  torts  committed  by  such  agent  in  the  course  of 
his  employment  and  for  the  benefit  of  his  principal 
( 105  Pa.,  169).  An  act  done  in  the  course  of  employ- 
ment means  such  an  act  as  is  done  in  the  course  of  busi- 
ness intrusted  to  him  (69  Pa.,  210,  i  Whart.,  185),  or 
an  act  of  such  a  nature  as  might  be  justified  as  arising 
out  of  such  business. 
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Master  Liable  for  Torts  of  Servant. — ^Like- 
wise, it  is  a  settled  rule  that  a  master  is  responsible  with 
the  servant  for  the  torts  of  such  servant  which  are  com- 
mitted in  the  course  of  the  servant's  employment  and 
for  the  benefit  of  the  master  (152  Pa.,  281).  The 
distinction  between  an  agent  and  a  servant  lies  in  the 
fact  that  the  acts  of  the  former  impose  a  contractual 
obligation  on  the  principal,  while  the  acts  of  the  latter 
do  not  result  in  such  an  obligation  on  the  part  of  the 
master  (subject  of  Agency). 

However,  there  is  an  important  modification  of  this 
general  rule.  A  master  is  not  liable  for  injuries  to 
servants  by  their  fellow  servants  (53  Pa.,  453).  Fel- 
low servants  are  all  persons  engaged  by  the  same 
employer  and  for  the  purposes  of  the  same  business, 
whether  (a)  engaged  in  the  same  or  different  kind  of 
work  (151  Pa.,  117),  or  (b)  are  of  the  same  or  dif- 
ferent rank  (132  Pa.,  341),  or  (c)  work  in  the  same 
or  different  departments  (112  Pa.,  400),  or  (d)  one 
servant  is  a  regular  employee  and  the  other  is  a  mere 
volunteer  who  works  without  reward  (69  Pa.,  210). 

But  it  must  be  remembered  that  a  master  is  under 
a  duty  to  use  reasonable  diligence  and  care  in  pro- 
viding his  servants  (a)  with  a  safe  and  suitable 
place  and  tools  to  work  (48  N.  Y.,  Super.  Ct,  156), 
(b)  with  proper  and  competent  fellow  servants  (151 
Pa.,  117),  and  (c)  must  use  due  care  that  the  place, 
machinery,  and  appliances  continue  safe  and  service- 
able, and  that  all  workmen  remain  competent  and  trust- 
worthy (197  Pa.,  626).  The  master  would,  therefore, 
be  liable  in  damages  to  any  servant  who  was  injured  as 
a  result  of  the  master's  neglect  in  any  of  the  above 
matters. 
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The  test  of  negligence  in  methods,  machinery  and 
appliances  is  the  ordinary  usage  of  the  business.  An 
employer  performs  his  duty  when  he  furnishes  appli- 
ances of  ordinary  character  and  reasonable  safety,  and 
the  former  is  the  test  of  the  latter  (136  Pa.,  618,  and 
196  Pa.,  260).  For  "reasonably  safe"  means  safe, 
according  to  the  usages,  habits  and  ordinary  risks  of 
the  business.  But  the  converse  of  this  rule  is  not  true 
(197  Pa.,  626).  It  does  not  follow  that  the  failure  to 
use  the  ordinary  tools,  machinery  or  appliances  is  con- 
clusive evidence  of  negligence.  The  ordinary  usage  of 
the  business  is  the  test  to  disprove  negligence,  not  to 
prove  it  (197  Pa.,  626). 

When  young  persons  without  experience  are 
employed  to  work  with  dangerous  machines,  it  is  the 
duty  of  the  employer  to  give  proper  instructions  as  to 
their  use  and  warning  as  to  the  hazard  of  carelessness 
in  their  use.  If  the  employer  neglects  this  duty  or  gives 
improper  instructions,  he  is  liable  for  his  negligence 
(115  Pa.,  368,  16  Super.  Ct.,  457) . 

Partner's  Liable  for  Torts  of  Co-Partners 
AND  Employees. — As  stated  in  another  part  of  this 
book,  each  partner  is  liable  for  the  torts  of  himself,  his 
co-partners,  and  the  employees  of  the  firm  which  are 
committed  within  the  proper  scope  of  the  partner's 
agency  and  of  the  employee's  ordinary  duties  (subject 
of  Partnership).  It  is  needless  to  repeat  in  this  con- 
nection the  principles  governing  the  liability  of  a  part- 
ner in  tort. 

Several  Counties  Liable  for  Torts  of 
Rioters.— The  Act  of  May  31,  1841  (P.  L.,  418), 
provides  that  the  County  of  Philadelphia  shall  be  liable 
for  any  damage  done  to  real  or  personal  property  in 
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consequence  of  any  mob  or  riot  within  this  county. 
But  no  person  shall  be  entitled  to  the  benefits  of  this  act 
if  it  shall  appear  (a)  that  the  destruction  to  property 
was  caused  by  his  act,  or  (b)  if  he  omitted  to  give 
notice  to  a  justice  of  the  peace,  constable,  or  the  sheriff 
of  the  threatened  intention  of  the  mob  to  destroy  his 
property.  This  act  does  not  prevent  the  injured  per- 
son's recovery  from  any  individual  rioter,  provided  he 
does  not  also  recover  from  the  county.  The  Act  of 
March  20,  1849  (P-  L.,  184),  extends  the  provisions 
of  this  act  to  Allegheny  County. 

III.— SPECIFIC  TORTS. 

All  specific  torts  may  be  included  under  three  gen- 
eral heads  according  as  they  are  breaches  of  three 
specific  duties.  A.  The  first  class  includes  those  torts 
which  result  from  the  breach  of  the  duty  to  refrain 
from  fraud  and  malice.  B.  The  second  and  most 
numerous  class  embraces  those  torts  which  result  from 
the  breach  of  an  absolute  duty.  C  The  third  class 
includes  all  cases  of  the  breach  of  duty  to  refrain  from 
negligence  (Bigelow  on  Torts). 

A.^BRBACH  OP  DUTY  TO  REFRAIN  FROM  FRAUD 
AND  MALICE. 

There  are  five  torts  which  may  result  from  the 
breach  of  duty  to  refrain  from  fraud  and  malice. 
These  torts  are  (a)  Deceit,  (b)  Malicious  Prosecution, 
(c)  Conspiracy,  (d)  Malicious  Interference  with  Con- 
tract, and  (e)  Slander  and  Libel. 

Deceit. — ^Deceit  is  that  tort  which  results  from  the 
false  and  fraudulent  representation  which  one  person 
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makes  to  another  with  the  intention  to  deceive  and 
which  actually  misleads  the  other  party  to  his  damage. 
The  subject  of  fraud  has  been  fully  outlined  in  other 
pages  of  this  book  (subject  of  Contracts).  In  this  con- 
nection it  will  be  sufficient  to  give  the  eight  elements  that 
are  essential  to  the  tort  of  deceit,  (a)  There  must  be  a 
false  representation,  (b)  The  representation  must  be  of 
a  material  fact  (c)  The  material  fact  must  be  a  past 
or  existing  one.  (d)  The  representation  must  be  of 
such  a  character  or  so  made  that  the  other  party  had 
a  right  to  rely  upon  it  (e)  The  representation  must 
be  made  with  a  knowledge  of  its  falsity,  (f)  There 
must  be  the  intention  that  it  will  be  acted  upon  by  the 
other  party,  (g)  The  representation  must  have 
deceived  and  induced  the  other  party  to  act.  (h)  It 
must  have  been  acted  upon  to  the  other  party's  preju- 
dice. 

Malicious  Prosecution. — Definition  and  Essen- 
tials of  Malicious  Prosecution. — Malicious  prosecution 
is  that  tort  resulting  from  the  civil  or  criminal  prose- 
cution by  legal  process  of  one  person  by  another  with 
malice  and  without  probable  cause.  The  action  most 
frequently  results  from  criminal  prosecutions.  It  is  the 
settled  rule  in  Pennsylvania  to  limit  actions  for  the 
malicious  prosecution  of  a  civil  suit  to  such  prosecu- 
tions where  either  the  person  or  the  property  of  the  per- 
son prosecuted  was  interfered  with  (103  Pa.,  no,  and 
90  Pa*,  259) .  If  neither  the  property  nor  person  of  the 
defendant  is  disturbed,  there  can  be  no  action  for  mali- 
cious prosecution  no  matter  how  unfounded  the  prose- 
cution. 

There  are  three  essentials  of  malicious  prosecution 
which  must  co-exist  (in  Pa.,  619).    These  essentials 
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are  (a)  malice,  (b)  want  of  probable  cause,  and  (c) 
termination  of  prosecution. 

Malice. — ^The  motive  of  the  party  instituting  the 
suit  or  proceeding  must  have  been  malicious,  and  the 
burden  of  proving  malice  rests  on  the  plaintiff 
(hi  Pa.,  619,  and  63  Pa.,  234).  Malice  in  this  con- 
nection means  any  improper  motive  other  than  that  of 
simply  instituting  a  prosecution  for  the  purpose  of 
justice.  It  does  not  necessarily  presuppose  personal 
hatred,  ill  will,  or  revenge  (*  12  Pick.,  Mass.,  334). 

Want  of  Probable  Cause. — Another  essential  ele- 
ment of  malicious  prosecution  is  that  the  plaintiff  must 
show  that  the  defendant  had  no  probable  cause  for 
commencing  the  prosecution  ( 1 11  Pa.,  619) .  Probable 
cause  means  a  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficient  to  warrant  an  ordi- 
narily prudent  (not  cautious)  man  in  believing  the 
party  is  guilty  of  the  offense  (151  Pa.,  90).  If  prob- 
able cause  be  shown,  the  motive  of  the  prosecution, 
however  malicious,  will  avail  nothing  (iii  Pa.,  62^). 

Termination. — ^The  third  essential  element  of  mali- 
cious prosecution  is  that  such  prosecution  must  be 
definitely  terminated  before  the  action  will  lie  (117  Pa., 
486).  A  civil  suit  is  terminated  (a)  when  the  plaintiff 
has  withdrawn  or  otherwise  discontinued  his  action; 
or  (b)  when  judgment  has  been  rendered  in  favor  of 
the  defendant.  A  criminal  suit  is  terminated  (a) 
when  the  magistrate  has  dismissed  the  suit,  or  (b) 
when  the  grand  jury  have  i^ored  the  bill,  or  (c)  when 
a  verdict  of  acquittal  has  been  returned  (Bigelow  on 
Torts,  61),  or  (d)  when  the  accused  has  been  dis- 

*  This  Massachusetts  case  is  cited  because  of  the  excellent  defini- 
tions of  malice  which  it  contains. 
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charged  on  habeas  corpus  (117  Pa.,  487;  see  also 
Bright,  131,  132). 

Defenses  to  the  Action. — It  is  a  good  defense  to  the 
action  of  malicious  prosecution  if  the  defendant  shows 
the  absence  of  any  one  of  the  essential  elements  of  the 
tort  (ill  Pa.,  619).  The  usual  and  an  effective  man- 
ner of  showing  the  absence  of  malice  or  the  presence 
of  probable  cause  is  to  show  that  a  reputable  attorney 
was  consulted  and  advised  the  action  (iii  Pa.,  619). 
It  is  a  settled  rule  of  law  that  if  a  person  in  good  faith 
(11  Pa.,  81 )  fairly  discloses  to  an  attorney  all  the  facts 
of  the  case  within  his  knowledge,  and  acts  upon  the 
advice  of  such  counsel,  he  is  not  liable  in  a  suit  for 
malicious  prosecution  (iii  Pa.,  619,  and  151  Pa.,  90). 

Conspiracy. — Conspiracy  as  a  civil  wrong  means 
the  combining  of  two  or  more  persons  to  jointly  do 
something  for  which  either,  doing  the  thing  alone,  would 
be  liable  to  any  person  injured  thereby  (Webb's  Pollock 
on  Torts,  402).  It  will  be  seen  from  this  definition 
that  the  tort  of  conspiracy  is  distinguished  from  the 
crime  of  the  same  name  by  the  fact  that  the  element 
of  combination  is  not  essential  to  the  civil  wrong,  while 
it  forms  the  gist  of  the  criminal  offense.  Thus,  when 
an  action  is  brought  against  A  and  B  for  a  wrong  done, 
in  order  to  recover  against  both  a  combination  between 
A  and  B  must  be  shown.  But  if  it  turn  out  on  the  trial 
that  only  A  was  concerned,  the  plaintiff  may  recover 
from  A  as  if  he  had  been  sued  alone  (65  Pa.,  509). 
The  conspiracy  or  combination  is  nothing,  so  far  as 
sustaining  the  action  goes,  except  where  the  injury 
inflicted  could  only  have  been  done  by  the  joint  action 
and  mutual  co-operation  of  two  or  more  persons 
(37  Pa.,  350,  and  26  Pa.,  159,  and  49  Pa.,  123).    The 
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foundation  of  the  civil  action  for  conspiracy  is  simply 
the  injury  done  to  the  plaintiff  (i  Binn.,  172,  and  65 
Pa.,  510).  Conspiracy  alone  is  not  sufficient  (65  Pa., 
510).  There  must  be  actual  legal  damage  done  to  the 
plaintiff  (Bright.,  143,  and  10  Pa.,  371,  and  65  Pa., 

Malicious  Interference  with  Contract. — It 
is  a  settled  principle  of  law  that  it  is  an  actionable 
wrong  for  any  person  to  maliciously  interfere  with  the 
contract  of  others  where  such  interference  results  in 
damage  to  the  contracting  parties  (Bigelow  on  Torts, 
80,  82).  It  will  be  seen  from  the  statement  of  this 
liability  that  two  elements  must  concur — (a)  malice 
sfnd  (b)  damage.  The  element  of  malice  will  be  sup- 
plied if  the  plaintiff  show  that  the  act  of  interference 
was  done  without  any  just  motive,  or  without  the  exer- 
cise of  any  right  (*  107  Mass.,  555,  562).  Damage 
may  be  shown  by  proving  any  loss  that  results  to  the 
plaintiff.  Thus,  an  employer  may  show  damage  result- 
ing from  the  loss  of  service  of  one  whom  he  has 
employed  to  sing  (*  2  El.  &  B.,  216)  or  to  work  as  a 
shoemaker  (107  Mass.,  555).  This  principle  of  law  is 
frequently  invoked  against  the  illegal  interference  of 
trades  unions  with  the  contracts  of  employees  (11  Pa., 

C.C.,497). 

Slander  and  Libel — Definition  of  Slander  and 
Libel. — Neither  riches,  nor  bodily  safety,  nor  life  itself 
is  so  precious  to  a  sensitive,  proud,  or  honorable  man 
as  his  good  name.  The  protection  of  the  reputation 
and  honor  ot  a  citizen  against  the  defamation  of  the 
malicious  is  no  less  essential  to  the  well-being  of 

*  These  two  cases  are  the  leading  cases  on  this  subject  and  are 
therefore  cited  in  the  absence  of  good  illustrative  Pennsylvania  < 
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society  than  the  protection  of  his  property  against  the 
dishonesty  or  of  his  person  against  the  vicious.  The 
wanton  traducer  of  character  is  usually 'a  malicious, 
envious  or  jealous  moral  coward  who  but  reflects  in 
the  words  he  utters  his  own  baseness.  He  deserves  no 
more  consideration  than  a  felon. 

Defamation  of  character  may  be  accomplished  by 
means  of  (a)  slander  or  (b)  libel.  Slander  is  the 
speaking  of  false  and  malicious  words  concerning 
another,  whereby  injury  results  to  his  reputation 
(3  S.  &  R.,  255).  Libel  is  any  malicious  publication, 
written,  printed,  or  painted,  or  secured  to  be  printed 
or  painted  (Act  Jime  3,  1893,  P-  L.,  273)  which 
by  words  or  signs  tends  to  blacken  the  memory  of 
one  dead  or  to  expose  a  person  who  is  alive  to  con- 
tempt, ridicule,  hatred,  or  degradation  of  character 
(ill  Pa.,  151;  see  also  Act  March  31,  i860, 
P.  L.,  382,  and  Act  April  11,  1901,  No.  44).  It  will 
be  seen  from  these  definitions  that  the  distinction  lies  in 
the  fact  that  in  libel  the  false  defamatory  words  are 
written  and  published,  while  in  slander  they  are  spoken 
(5  Binn.,  340). 

Essentials  of  Slander  and  Libel — Malice. — ^The 
gist  of  either  of  these  torts  is  the  (a)  utterance  or 
publication  of  (b)  malicious  (c)  words  or  symbolic 
pictures,  (d)  A  fourth  essential  of  an  action  of  slan- 
der or  libel  is  that  the  action  in  either  case  must  be  com- 
menced within  the  period  of  one  year.  The  malice 
essential  must  not  necessarily  be  spite  or  ill-will  or  dis- 
position to  injure.  Technical  malice  will  be  presumed 
to  exist  in  the  absence  of  a  good  and  lawful  excuse  for 
the  defamation  (iii  Pa.,  151).  In  general,  every 
utterance  or  publication  having  the  other  essentials  of 
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a  libel,  if  wilful  and  unprivileged,  is  in  law  malicious 
(ill  Pa.,  151). 

The  Act  of  April  11,  1901  (No.  44),  provides  that 
no  damages  shall  be  recovered  unless  it  is  established 
to  the  satisfaction  of  the  jury  that  the  publication  has 
been  maliciously  or  negligently  made. 

Interpretation  of  Defamatory  Charge. — ^As  to  the 
interpretation  of  the  language,  figure,  or  sign,  the  gen- 
eral rule  is  that  they  are  to  be  construed  in  their  natural 
and  usual  sense — ^i.  e.,  in  the  sense  in  which  the  per- 
sons who  heard,  read,  or  saw  them,  as  men  of  ordinary 
intelligence,  understood  them  (67  Pa.,  56).  It  follows 
from  this  general  principle  that  the  defamatory  charge 
may  be  either  (a)  direct  (10  S.  &  R.,  18),  (b)  by 
innuendo  (16  Pa.,  208),  (c)  by  figurative,  ironical, 
allegorical,  or  slang  (23  Pa.,  82;  see  also  2  Watts, 
352)  words  or  pictures.  It  should  be  remembered 
that  it  is  the  duty  of  the  court  to  define  slander  and  libel, 
but  it  is  the  province  of  the  jury  to  construe  the  words 
used  or  symbolical  pictures  made  and  to  say  whether 
such  words  or  pictures  fall  within  the  definition 
(63  Pa.,  253). 

Utterance  or  Publication  of  the  Defamatory 
Charge. — ^Defamatory  words  or  symbolical  pictures  are 
uttered  or  published  where  by  word  of  mouth  or  any 
other  means  they  are  communicated  to  some  third  per- 
son or  persons.  Thus,  it  is  not  a  publication  to  speak 
them  to  the  person  defamed,  even  though  the  place  is 
a  public  one,  if  no  other  person  hears  them.  So  a  let- 
ter is  not  a  publication  until  it  is  read  by  or  in  the 
presence  of  a  third  person.  So,  also,  an  action  will 
not  He  for  defamatory  words  spoken  in  a  foreign  lan- 
guage which  no  one  present  understood  (60  Pa.,  158). 
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The  settled  rule  of  law  is  that  every  person  who  (a) 
uttered  or  (b)  was  a  party  to  the  publishing  of  a 
defamatory  charge  is  liable  in  damages  to  the  party 
whose  reputation  is  injured  thereby  (Acts  of  March 
31,  i860,  P.  L.,  382,  June  3,  1893,  P.  L.,  273,  and  Act 
April  II,  1901,  No.  44).  It  is  no  defense  to  defama- 
tion of  character  that  the  person  uttering  the  slan- 
derous or  libelous  words  did  not  originate  the  scandal, 
but  heard  it  from  another.  This  rule  obtains  even 
though  it  was  a  current  rumor  and  he  in  good  faith 
believed  it  to  be  true  (3  Yeates,  518).  There  is,  how- 
ever, one  modification  of  this  general  rule.  If  the 
defendant  does  no  more  than  repeat  a  report  which 
originates  from  the  plaintiff's  carelessness,  there  can  be 
no  recovery  (53  Pa.,  343). 

Limitation  of  Action. — ^The  Act  of  March  27,  1713 
( I  Sm.,  76)  provides  that  actions  for  slanderous  words 
shall  be  commenced  and  sued  within  one  year  next  after 
the  words  spoken,  and  not  after.  The  Act  of  April 
25,  1850  (P.  L.,  575)  extends  the  provisions  of  the 
above  act  to  actions  for  libel. 

Actionable  Words  in  Slander. — Slanderous  words 
may  be  actionable  for  either  of  two  reasons. 
First,  The  words  may  be  actionable  per  se,  i.  e.,  the 
mere  use  of  the  words  may  give  rise  to  the  right  of 
action.  Second,  The  words  may  be  actionable  only  by 
reason  of  special  damages,  i.  e.,  special  damage  may 
be  proved  to  have  resulted  from  the  use  of  the  words, 
as  that  the  words  uttered  prevented  marriage. 

Words  Actionable  Per  Se. — ^There  are  three  classes 
of  defamatory  words  which  are  actionable  per  se. 
These  are  (a)  words  which  impute  to  another  the  com- 
mission of  a  crime,  (b)  or  having  a  contagious  or  infec- 


Digitized  by  VjOOQIC 


I082  PRINCIPLES  OF   PENNSYLVANIA    LAW 

tious  disease  of  a  disgraceful  kind,  or  (c)  which  affect 
the  office,  business,  or  occupation  of  another. 

Imputation  of  a  Crime. — ^The  decisions  in  Pennsyl- 
vania are  in  some  apparent  confusion  upon  the  question 
as  to  what  words  containing  the  imputation  of  a  crime 
are  actionable  per  se.  The  confusion  arises  from  what 
has  been  said,  not  what  has  been  decided,  for  the  course 
of  decision  is  entirely  consistent.  Mr.  Justice  Clark 
in  an  exhaustive  opinion  (141  Pa.,  314)  refers  to  the 
leading  decisions  on  this  subject  and  states  that  the  cases 
are  in  accord  that  such  words  are  not  actionable  per  se 
unless  they  import  an  offence  (a)  indictable  at  common 
law  or  by  statute,  and  (b)  involving  moral  turpitude 
or  subjecting  him  to  an  infamous  punishment  ( 141  Pa., 
322,  326).  The  word  "infamous"  is  used  in  its  popu- 
lar and  not  its  technical  sense  (141  Pa.,  326). 

Imputation  of  a  Contagious  or  Infectious  Disease, 
— Words  which  charge  a  person  with  having  a  loath- 
some disease  are  actionable  per  se  (i^  Mass.,  248,  and 
5  Atl.,  621).  A  loathsome  disease  in  this  connection 
means  such  a  contagious  or  infectious  disease  as  would 
tend  to  exclude  a  person  from  society,  as  the  plague, 
leprosy,  and  venereal  disorders.  It  will  be  noticed  that 
the  words  must  impute  the  existence  of  the  disorder  at 
the  time  the  words  are  spoken.  Thus,  the  words  "she 
had  the  pox"  would  not  be  actionable  per  se  (Webb's 
Pollock  on  Torts,  299). 

Imputation  Affecting  the  Office,  Business,  or  Pro- 
fession of  Another. — It  is  a  fundamental  rule  that 
defamatory  words  uttered  of  a  person  in  relation  to 
his  office  (i  Binn.,  178,  and  21  Pa.,  522),  business 
(i  Pa.,  62,  and  3  C.  C,  353),  or  profession  (2  Pa., 
187)  are  actionable  per  se.    Thus,  no  special  damage 
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would  have  to  be  proved  where  a  preacher  was  called 
a  "drunkard,"  or  an  attorney  a  "cheat,"  or  a  business 
man  "a  notorious  liar  and  dishonest  trader."  Of 
course,  the  actionable  words  must  be  uttered  while  the 
person  is  in  the  office  or  engaged  in  the  business  or  pro- 
fession. 

Words  Actionable  by  Reason  of  Special  Damage. — 
Words  not  actionable  per  se  may  become  so  by  proof  of 
special  damage  naturally  resulting  from  the  defama- 
tion. But  the  damage  of  which  complaint  is  made 
must  have  been  sustained  through  the  action  or  conduct 
of  a  third  person.  Thus,  if  A  tell  B  that  "she  (B) 
would  steal"  (27  Pa.,  115)  B  could  not  recover 
damages  no  matter  how  wounded  her  feelings  or 
painful  her  mental  distress.  But  if  A  made  this 
statement  in  the  presence  of  C  who  was  engaged  to 
marry  B,  and  C  in  consequence  thereof  terminated  the 
engagement,  then  B  could  recover  damages  from  A  for 
the  statement  made.  The  same  would  be  true  of  the 
loss  of  the  consortium  of  the  wife  or  husband  under 
similar  circumstances. 

Actionable  Words  in  Libel. — A  libel  being  in  the 
form  of  a  writing,  print,  picture  or  effigy  is  considered 
a  more  grievous  wrong  than  a  slander.  The  spoken 
words  of  slander  may  soon  be  forgotten,  but  the  writ- 
ten or  printed  defamation  remains.  Hence  it  is  that 
many  libelous  words  become  actionable  per  se  which 
would  not  have  been  actionable  without  proof  of  special 
damage  if  they  had  been  orally  published.  Thus,  slan- 
derous words  uttered  in  a  foreign  language  which  no 
person  present  understands  are  not  actionable  per  se, 
but  they  become  so  when  they  are  written  or  printed 
and  published  (160  Pa.,  161). 
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In  general,  the  broad  statement  may  be  made  that 
the  manner  of  the  publication,  as  libel,  makes  the 
defamatory  words  actionable  (Bigelow  on  Torts, 
97,  and  Hilliard  on  Torts,  Vol.  I.,  237;  see  also 
2  Clark,  54).  Hence,  the  proprietors,  publishers, 
or  editors  of  books,  magazines,  or  newspapers  are 
liable  for  any  libellous  matter  that  appears  in  the 
columns  of  their  prints  (104  Pa.,  408).  This  rule 
obtains  even  though  the  proprietor,  publisher,  or  editor 
was  ignorant  of  or  expressly  forbade  the  publication 
of  the  defamatory  words  (9  W.  N.  C,  524). 

Defenses  to  Slander  and  Libel. — There  are  three 
defenses  that  may  be  made  to  an  action  for  slander  or 
libel.  These  defenses  are  (a)  the  truth  of  the  pub- 
lished words,  writing,  printing,  or  effigy,  or  (b)  that 
the  published  words  or  writings  are  privileged 
(ill  Pa.,  151),  or  (c)  that  there  has  been  a  prior 
awarding  of  damages  in  another  county  (Act  April  1 1, 
1901,  No.  44). 

The  Truth  of  the  Charge, — It  is  a  settled  rule  of 
law  that  the  truth  of  the  defamatory  charge  is  a  good 
and  sufficient  defense  to  an  action  for  either  slander  or 
libel,  provided  the  truth  of  the  charge  is  specially 
pleaded  and  substantially  proved  at  the  trial  (Act  April 
II,  1901,  No.  44,  and  13  Pa.,  619).  There  can  be  no 
justification  on  the  ground  of  truth  under  a  general 
plea  of  not  guilty  where  there  is  no  notice  given  of  the 
specific  kind  of  defense  which  will  be  made  (13  Pa., 
621 ) .  Indeed,  evidence  of  the  truth  of  the  charge  will 
not  be  admitted  where  there  is  no  special  plea  of  justi- 
fication because  of  truth,  even  in  mitigation  of  dam- 
ages (59  Pa.,  486) .  But  where  the  truth  of  the  defam- 
atory words  is  specially  pleaded  in  justification  and  is 
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not  substantially  proved,  the  plea  of  justification 
aggravates  the  slander  or  libel  and  should  proportion- 
ately increase  the  damages  (13  Pa.,  622). 

It  is  no  defense  to  a  slander  or  libel  that  the  person 
publishing  it  believed  it  to  be  true,  or  even  that  he 
stated,  either  by  spoken  or  written  word,  his  disbelief 
in  its  truth  (39  Leg.  Int.,  208).  What  he  believes  or 
does  not  believe  amounts  to  nothing  as  a  defense;  he 
must  know.  Nor  is  it  a  defense  that  the  defamatory 
words  were  rumored  about  the  neighborhood  (153  Pa., 
314),  or  spoken  or  written  in  jest  (i  D.  R.,  565). 

Privileged  Communications. — The  Constitution  of 
Pennsylvania  (Art  i,  Sec.  7)  provides  that  it  is  no 
offense  to  publish  (a)  in  good  faith,  for  the  informa- 
tion of  the  public,  any  defamatory  matter  which  the 
person  honestly  and  on  reasonable  grounds  believes  to 
be  true,  and  which  is  upon  a  (b)  subject  of  general 
interest,  (c)  the  discussion  of  which  is  for  the  public 
benefit.  Such  communications  are  in  the  language  of 
the  law  privileged  (2  Atlant,  527,  and  see  Act  April 
II,  1901,  No.  44). 

There  are  two  kinds  of  privileged  communications 
— (a)  absolute  and  (b)  qualified.  A  communication 
is  absolutely  privileged  when  evidence  that  it  was  pub- 
lished with  actual  malice  is  not  admissible.  A  quali- 
fiedly  privileged  communication  is  where  evidence  is 
admissible  to  show  actual  malice  in  the  publication  of 
the  defamatory  charge. 

Communications  of  Absolute  Privilege, — ^There  are 
three  classes  of  communications  which  are  absolutely 
privileged.  These  are  (a)  judicial  proceedings,  (b) 
legislative  proceedings,  and  (c)  naval  and  military 
affairs.    It  is  a  fundamental  principle  of  law  that  the 
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Statements  of  a  judge,  witness,  counsel,  or  juror,  made 
in  connection  with  and  pertinent  to  a  proceeding  before 
a  court  of  competent  jurisdiction,  are  absolutely  privi- 
leged (2  S.  &  R.,  469)  no  matter  how  malicious  they 
may  be.  A  church  trial  has  been  held  to  be  a  court  of 
competent  jurisdiction  (i  Binn.,  186).  But  the  subse- 
quent publication  of  the  speech  of  counsel  is  not  privi- 
leged (34  Leg.  Int,  322). 

So,  also,  it  is  a  settled  rule  that  a  member  of 
a  legislative  body  is  not  liable -to  an  action  of  slander 
for  words  spoken  in  the  discharge  of  his  official  duties 
upon  the  floor  of  the  legislative  chamber  or  in  the  com- 
mittee room,  even  though  they  are  malicious  (but  see 
40  Leg.  Int.,  446).  Likewise,  it  is  well  settled  that  all 
acts  done  in  the  honest  exercise  of  military  and  naval 
authority  are  absolutely  privileged  (3  How.,  U.  S., 
266). 

Communications  of  Qualified  Privilege, — It  will  be 
noticed  that  there  is  but  one  essential  to  a  communica- 
tion of  absolute  privilege.  It  must  be  made  upon  a 
proper  occasion.  On  the  other  hand,  there  are  three 
essentials  of  communications  of  qualified  privil^e. 
(a)  They  must  be  made  upon  a  proper  occasion,  (b) 
from  a  proper  motive,  and  (c)  must  be  based  upon 
reasonable  or  probable  cause  (iii  Pa.,  414,  and  119 
Pa.,  584).  Proper  occasion  means  that  the  words  are 
uttered  in  (a)  legislative,  judicial,  or  military  proceed- 
ings or  (b)  in  relation  to  a  subject  of  general  public 
interest.  Proper  motive  means  that  the  communication 
IS  made  for  the  benefit  of  the  public.  Reasonable  or 
probable  cause  implies  good  faith  on  the  part  of  the 
person  and  an  honest  belief  in  the  truth  of  what  he 
states    (in    Pa.,  415).     When  these  elements  arc 


Digitized  by  VjOOQIC 


FRAUD  AND  MAUCE  I08/ 

present  the  communication  is  privileged  and  the  burden 
is  upon  him  who  seeks  to  recover  damages  for  defama- 
tion of  character  to  affirmatively  show  actual  personal 
malice  (iii  Pa.,  414). 

Commtmications  of  qualified  privilege  may  consist 
of  (a)  those  which  are  made  in  pursuance  of  a 
moral  or  social  duty,  or  (b)  those  which  are  made  in 
self-defense. 

Communications  Resulting  from  Moral  or  Social 
Duty. — It  is  a  fundamental  rule  that  commtmications 
made  in  good  faith  by  a  person  who  is  under  a  moral 
or  social  duty  to  a  person  who  is  under  a  similar  duty, 
are  qualifiedly  privileged.  Thus,  pertinent  communi- 
cations among  relatives  or  among  whom  a  confidential 
relation  exists  (sec  iii  N.  Y.,  143,  as  to  communica- 
tions between  mere  friends),  or  the  bona  Ade  answers 
to  confidential  inquiries  relative  to  the  character  or 
business  standing  of  some  one  are  qualifiedly  privileged 
(8  Phila.,  620,  and  see  123  Mass.,  342).  The  bona 
Me  volunteered  statements  of  an  individual,  but  not  of 
a  mercantile  agency  (8  Phila.,  621),  are  qualifiedly 
privileged  where  the  relations  of  the  parties  are  such 
as  to  afford  reasonable  ground  for  supposing  innocent 
motives  (31  Pa.,  461).  The  bona  Me  charges  against 
public  officials  (2  S.  &  R.,  23,  and  4  S.  &  R.,  490)  or 
candidates  for  public  office  (iii  Pa.,  414)  are  also 
qualifiedly  privileged. 

Communications  Made  in  Self-Defense. — Com- 
munications which  are  made  in  honest  self-defense  are 
also  privileged.  Thus,  if  a  man  is  attacked  by  a  news- 
paper, he  may  use  such  language  in  reply  which  is 
fairly  necessary  to  vindicate  his  character.  (Town- 
send  on  Slander  and  Libel,  Sees.  341,  343  and  345.) 
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Court  Decides  Whether  or  Not  a  Communication  is 
Privileged. — ^It  is  a  question  for  the  court  and  not  the 
jury  to  decide  whether  or  not  a  communication  is 
privileged  and  to  what  extent  privileged   (iii  Pa., 

414). 

Prior  Awarding  of  Damages. — ^The  Act  of  April 
II,  1901  (No.  44),  provides  that  neither  a  civil  action 
nor  criminal  trial  can  be  maintained  for  the  same  libel 
upon  the  same  individual  in  more  than  one  county  in 
the  state  of  Pennsylvania. 

B.~BRBACH  OP  ABSOLUTE  DUTY. 

The  torts  which  arise  from  a  breach  of  absolute 
duty  may  be  grouped  under  nine  general  heads — (a) 
Assault  and  Battery,  (b)  False  Imprisonment,  (c) 
Abduction  and  Seduction,  (d)  Trespass  Upon  Prop- 
erty, (e)  Conversion,  (f)  Nuisance,  (g)  Damage  by 
Animals,  (h)  Infringement  of  Patents,  Copyrights 
and  Trade-Marks,  (i)  Violation  of  Rights  of  Support, 
Light,  and  Wat^r. 

Assault  and  Battery — Definition  of  Assault  and 
Battery. — It  is  the  duty  of  the  law  to  protect  the  per- 
son of  a  citizen  against  assault  and  battery.  An  assault 
is  any  unlawful  attempt  to  apply  actual  force  to  the  per- 
son of  another,  directly  or  indirectly.  A  battery  is  an 
unlawful  touching  of  the  person  of  another  by  the 
aggressor  himself,  or  by  forces  set  in  motion  by  him 
(Webb's  Pollock  on  Torts,  247,  249). 

Essentials  of  Assault  and  Battery. — ^It  is  a  settled 
rule  of  law  that  where  a  person  is  guilty  of  an  indictable 
assault  and  battery,  a  civil  action  for  compensatory  or 
even  exemplary  damages  may  be  instituted  against  him. 
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There  are  four  essentials  to  maintain  either  i  bivil  or 
criminal  action  for  assault  and  battery.  These  essen- 
tials are  (a)  an  intent  to  do  injury,  (b)  an  overt  act 
of  attempt,  (c)  the  ability  to  execute  the  intention, 
and  (d)  an  unlawful  touching  of  the  person  of  the 
threatened  party.  It  will  be  noticed  that  the  first  three 
of  these  essentials  are  those  of  assault.  The  last  is  the 
one  essential  of  a  battery. 

The  Intent  to  do  Injury. — It  is  the  general  rule  that 
the  intention  to  do  injury  must  be  present  or  there  can 
be  no  action  for  assault  and  battery.  The  intention 
may  be  either  express  or  implied  (lOO  Pa.,  325). 
Thus,  the  intention  to  do  injury  would  be  implied  from 
the  reckless  and  wilful  firing  of  a  pistol  into  a  crowd  of 
people.  This  rule  is  without  exception  where  the  action 
is  a  criminal  one.  But  in  a  civil  action  for  assault  and 
battery  there  may  be  liability  without  the  presence  of 
this  element.  Thus,  where  the  assault  was  committed 
in  the  pursuance  of  an  unlawful  act  or  was  the  result 
of  negligence,  it  is  immaterial  whether  or  not  the 
assault  was  intended. 

Indeed,  the  law  goes  so  far  as  to  hold  that  the 
tort  of  assault  is  complete  where  reasonable  fear 
of  present  bodily  harm  has  been  caused  by  the  person 
who  threatens,  no  matter  what  the  intention  of  such 
person.  Thus,  if  A  points  a  pistol  at  B  who  thinks 
that  A  is  about  to  shoot  him,  A  is  guilty  of  a  technical 
assault,  even  though  he  truly  declare  that  he  had  no 
intention  to  shoot,  and  even  though  the  pistol  be  not 
loaded  (*  1 10  Mass.,  407).  However,  there  can  be  no 
assault  if  the  threatening  is  qualified  by  any  words 

*This  Massachusetts  case  is  cited  because  it  so  well  illustrates  an 
atreme  application  of  the  principle. 
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which  tend  to  take  away  the  idea  of  an  intended  assault 
( I  S.  &  R.,  347).  Thus,  it  is  not  assault  for  a  person 
to  raise  his  hand  against  another  within  striking  dis- 
tance and  say,  "If  it  were  not  for  your  gray  hairs  I 
would  strike  you." 

The  Overt  Act  of  Attempt. — ^There  can  be  no 
assault  without  some  demonstration  of  violence,  i.  e., 
some  overt  act  which  amounts  to  an  attempt  to  commit 
the  assault  Thus,  mere  threats  or  violent  or  abusive 
language  do  not  of  themselves  amount  to  an  assault, 
unless  they  are  accompanied  by  an  overt  act  of  hostility. 
It  would  be  an  overt  act  for  a  person  to  strike  another 
with  his  hand  or  a  stick,  or  to  shake  his  fist  or  a  stick 
or  to  point  a  weapon  at  another  person  within  such  dis- 
tance that  injury  might  be  inflicted.  But  it  is  not  an 
assault  for  a  person  to  hold  a  loaded  pistol  by  his  side 
or  to  hold  in  his  hand  a  sheathed  knife. 

The  Ability  to  Execute  the  Intention. — The  third 
essential  of  an  assault  is  that  there  must  be  present  an 
apparent  ability  to  execute  the  act  threatened.  Thus,  it 
would  not  be  an  assault  to  raise  a  whip  against  a  person 
not  within  striking  distance  and  safe  from  any  attack. 
But  it  would  be  an  assault  for  a  person  with  a  raised 
whip  to  advance  upon  another  and  cause  him  to  flee  or 
conceal  himself  from  the  threatened  attack  (*  3  Car.  & 
P->  373)-  It  will  be  noticed  that  the  ability  must  be 
ajpar#*nf  not  actual.  Thus,  as  before  stated,  it  is  no 
defense  to  A*s  menacingly  pointing  of  gun  at  B  that  A 
knew  that  it  was  not  loaded.  The  assault  is  complete 
if  B  thought  he  had  the  apparent  ability  to  execute  the 
threat  to  shoot  (no  Mass.,  407). 


*  This  is  the  leading  English  authority  and  is  therefore  cited  ill 
the  absence  of  an  illustrative  Pennsylvania  decision. 
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The  Unlawful  Contact. — ^The  one  essential  of  bat- 
tery is  that  of  unlawful  contact  Unlawful  contact,  iv 
this  connection,  means  the  unpermitted  application  of 
force  by  one  man  to  the  person  of  another.  This  force 
may  be  (a)  great  or  small.  It  may  be  (b)  direct  or 
indirect.  Thus,  the  blow  on  the  skirt  of  a  coat  or  on  a 
hat  which  is  upon  a  person,  or  the  striking  of  a  cane 
held  by  a  person  (i  Dall.,  117),  or  the  administering 
of  a  concealed  deleterious  drug  (*  114  Mass.,  303),  or 
the  throwing  of  a  missile  at  a  horse  which  causes  it  to 
run  away  and  injure  the  driver  (8  Phila.,  614),  or  the 
spitting  into  another's  face  (*  114  Mass.,  295)  are  no 
less  batteries  than  the  striking  with  the  fist,  stick,  or 
any  weapon  whatever. 

So,  also,  the  battery  may  be  committed  (c)  with- 
out the  intention  to  do  harm.  It  may,  like  assault, 
result  from  negligence  or  the  pursuance  of  an  unlawful 
act.  Thus,  it  would  be  battery  for  a  person  to  wilfully 
and  recklessly  discharge  a  revolver  into  a  crowd 
and  injure  a  person  therein  (100  Pa.,  325),  or  for  a 
person  to  wound  one  while  unlawfully  tr)ring  to 
shoot  another  person. 

But  it  must  not  be  supposed  that  every  act  of  unin- 
tentional violence  done  to  another  constitutes  a  battery. 
Accidental  injuries  are  not  batteries.  Thus,  there 
would  be  no  battery  if  a  person  should  suddenly  turn 
and  in  doing  so  hit  another  with  his  elbow.  A  distinc- 
tion IS  made  between  those  acts  which  are  done  in  reck- 
Ijjssxlisr^jard  of  their  results  or  which  are  intended  to 
injure,  and  those  accidental  injuries  which  do  not 
result  from  negligence,  or  the  intention  to  injure. 

*  These  Massachusetts  cases  are  cited  because  of  the  anusiia]  form 
cf  the  battery  committed. 
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Lawful  Force. — Nor  must  it  be  thought  that  every 
application  of  force  by  one  man  to  the  person  of 
another  is  a  battery.  The  force  used  must  be  unlawful 
or  there  is  no  battery.  There  are  three  general  classes 
of  persons  whose  use  of  necessary  and  reasonable  force 
the  law  permits.  These  classes  are  (a)  officers  of  the 
law,  (b)  parents  and  persons  in  loco  parentis,  and  (c) 
other  persons  in  authority. 

An  officer  of  the  law  has  a  right  to  use  such 
force  as  may  be  reasonably  necessary  to  accomplish 
his  purpose.  He  becomes  guilty  of  a  battery  only  when 
(a)  he  uses  excessive  force  (6  Binn.,  316,  and 
8  S.  &  R.,  49),  or  (b)  makes  an  illegal  arrest  (5  Lane, 
L.  R.,  415,  and2D.  R.,  59). 

A  parent,  or  one  standing  in  loco  parentis,  as  a 
guardian  (42  Tex.,  221),  master  (i  Ashm.,  267,  and 
2  Pa.,  402),  or  teacher  (5  Clark,  78),  has  a  right  to  use 
moderate  force  to  restrain  or  correct  the  child,  ward, 
servant,  or  scholar.  But  either  the  parent  ( i  Brewst, 
311)  or  one  standing  in  the  place  of  the  parent 
(11  Haz.,  Pa.  Reg.,  179,  and  4  Clark,  440)  may 
become  liable  for  assault  and  battery  if  the  force 
employed  be  unnecessary,  excessive,  or  cruel. 

Persons  in  authority  have  the  right  to  use  such 
force  as  may  be  necessary  and  reasonable  for  the  main- 
tenance of  discipline  and  good  order.  Thus,  military 
officers,  the  keepers  of  jails  or  almshouses,  or  the  mas- 
ters of  vessels  may  use  reasonable  force.  It  is  doubtful, 
however,  whether  chastising  would  1>e  permitted. 

Defenses  to  Assault  and  Battery, — Besides  showing 
the  absence  of  any  one  essential  of  an  assault  and  bat- 
tery, there  are  six  general  defenses  that  may  be  made  to 
an  action  for  assault  and  battery.    First,  The  defendant 
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may  show  that  he  was  attacked,  that  he  was  in  apparent 
danger,  and  that  he  acted  in  self-defense  as  a  reasonable 
man  would  act  (i  Brewst,  352).  Where  this  defense 
is  made,  as  in  fact  where  any  defense  is  made,  it  must 
clearly  appear  that  no  excessive  force  was  used 
( I  Brewst.,  352).  Of  course,  this  plea  of  self-defense 
can  not  be  made  by  one  who  is  the  aggressor. 

Second,  It  may  be  shown  that  the  force  used  was  in 
resisting  an  unlawful  arrest  or  a  lawful  arrest  in  an 
unlawful  manner  (4  Mass.,  391 ;  but  see  i  Brewst,  348, 
and  61  Pa.,  352). 

Third,  It  is  a  good  defense  to  assault  and  battery 
that  the  person  was  defending  members  of  his  family  or 
was  protecting  his  property  (i  W.  &  S.,  90,  and 
144  Pa.,  413),  or  was  attempting  to  regain  possession 
of  property  which  was  taken  from  him  by  force  or 
fraud  (*  133  Mass.,  426).  However,  where  title  to  the 
property  is  in  dispute,  a  person  is  not  justified  in  using 
force  to  retake  the  property  (*  4  Allen,  Mass.,  318). 

Fourth,  A  person  has  the  right  to  use  reasonable 
force  to  eject  a  trespasser,  after  due  request  or  order 
that  he  leave  the  premises  (2  Pars.,  431 ). 

Fifth,  The  consent  of  the  injured  person  may  be 
pleaded  in  defense,  provided  the  act  from  which  the 
injury  results  be  lawful. 

Sixth,  As  stated  on  another  page,  it  may  be  shown 
that  the  injury  was  the  result  of  an  accident. 

False  Imprisonment — Definition  and  General 
Nature  of  False  Imprisonment. — A  citizen  should  not 
only  be  protected  from  the  unlawful  application  of 
force  to  his  person,  he  should  be  free  from  every  kind 


*  These  Massachusetts  cases  are  cited  in  the  absence  of  illus- 
trative Pennsylvania  cases  on  the  principles  stated. 
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of  restraint  not  authorized  by  law.  Any  wrongful 
interference  with  the  personal  liberty  of  an  individual 
is  both  a  crime  and  a  tort.  This  wrong  is  called  false 
imprisonment.  It  may  be  committed  by  words  alone, 
or  by  acts  alone,  or  by  both.  It  is  not  necessary  that  the 
individual  be  confined  within  a  prison,  or  within  walls; 
or  that  he  has  been  assaulted  or  even  touched.  No 
injury  need  be  done  to  the  individual's  person  or  to 
his  character.  Neither  must  the  wrongful  act  be  done 
under  the  color  of  any  legal  or  judicial  proceeding,  nor 
committed  with  malice,  or  ill-will,  or  with  the  slightest 
wrongful  intention  (but  see  115  Pa.,  354).  All  that 
is  necessary  is  that  the  individual  be  unlawfully 
restrained  of  his  liberty  by  words  or  acts  which  he  fears 
to  disregard  (Webb's  Pollock  on  Torts,  259-60, 
*  17  Kansas,  440). 

With  the  knowledge  of  these  principles,  the  distinc- 
tion between  malicious  prosecution  and  false  imprison- 
ment becomes  apparent,  for  the  former  action  is 
founded  upon  the  (a)  malicious  prosecution,  without 
probable  cause,  of  some  (b)  legal  proceeding  before 
(c)  some  judicial  tribunal.  However,  this  distinction 
does  not  now,  as  formerly,  compel  the  plaintiflf  to  bring 
his  action  in  trespass  or  case  as  the  tort  is  respectively 
false  imprisonment  or  malicious  prosecution.  Under 
the  Act  of  May  25,  1887  (P.  L.,  271)  the  action  for  all 
torts  is  trespass.  It  might  be  added  that  the  courts  of 
Pennsylvania  have  not  infrequently  confused  these 
torts  (115  Pa.,  347,  and  99  Pa.,  63). 

Essentials  of  False  Imprisonment. — ^There  are  two 
essentials  of  an  action  for  false  imprisonment.    These 

*This  Kansas  case  contains  an  excellent  decision  and  is  a  lead- 
ing anthority  on  this  subject. 
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essentials  are  (a)  the  detention  or  restraint  of  the  indi* 
vidual,  and  (b)  the  unlawfulness  of  such  detention  or 
restraint 

The  Restraint  of  the  IndividuaL — ^The  restraint  of 
the  individual  may  be  outlined  under  the  general  heads 
of  (a)  the  means  of  accomplishing,  (b)  the  place  of 
confinement  and  (c)  the  extent  of  restraint.  As  has 
been  stated,  neither  actual  force  nor  a  mere  manual 
touching  is  necessary  to  constitute  the  tort  of  false 
imprisonment.  The  restraint  of  the  individual's  liberty 
may  be  accomplished  by  means  of  mere  words,  or  in 
fact  by  any  means  sufficient  to  produce  submission  to 
the  threat  or  authority  of  another.  Thus,  an  officer 
with  a  show  of  authority  sufficient  to  compel  submis- 
sion says  to  a  person,  "You  are  my  prisoner,  come  along 
with  me."  This  would  constitute  a  restraint,  even 
though  the  officer  did  not  touch  such  person.  The  one 
essential  of  a  restraint  then  is  that  the  means  employed, 
whatever  they  may  have  been,  must  be  such  as  to  coerce 
and  overcome  the  will  of  the  complaining  party 
(17  Kansas,  436).  Thus,  there  can  be  no  false 
imprisonment  where  the  person  alleged  to  have  been 
restrained  permitted  the  restraint  willingly  and  without 
compulsion. 

As  to  the  place  of  confinement,  it  may  be  in  a  pub- 
lic prison,  a  private  house,  or  on  the  public  streets. 
Indeed,  it  has  been  held  that  the  simple  walking,  against 
a  person's  will,  in  the  direction  pointed  out  by  an  officer 
of  the  law  is  a  sufficient  restraint  (22  Mich.,  266). 

Although  there  is  some  doubt  as  to  the  extent  of 
the  restraint  which  is  necessary  to  constitute  the  tort, 
the  better  rule  seems  to  be  that  any  restraint,  either 
whole  or  partial,  is  sufficient.    Thus,  it  has  been  held 
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an  illegal  imprisonment  for  detectives  to  constantly 
have  a  person  under  surveillance  for  several  weeks 
(36  Fed.  Rep.,  252). 

The  Unlawfulness  of  the  Restraint. — ^The  second 
essential  of  false  imprisonment  is  that  the  restraint 
be  unlawful.  This  restraint  may  be  (a)  unlawful  at 
its  inception,  or  (b)  lawful  at  its  inception,  but  subse- 
quently unlawful. 

Restraint  Unlawful  at  its  Inception. — An  arrest  is 
unlawful  at  its  inception  where  it  is  made  (a)  without 
a  warrant,  or  (b)  with  a  void  or  voidable  warrant,  or 
(c)  where  the  wrong  person  is  arrested. 

Arrest  Without  a  Warrant. — ^An  officer  of  the  law 
has  a  right  to  make  an  arrest  under  three  circumstances 
— (a)  when  he  has  a  warrant,  or  (b)  when  he  sees  the 
offense  committed  (3  Pitts.,  195),  or  (c)  when  he  has 
reasonable  suspicion  that  a  felony  has  been  committed 
(99  Pa.,  70) .  Hence,  he  is  liable  in  compensatory  dam- 
ages to  the  person  arrested  if  the  arrest  is  made  without 
a  warrant  or  without  reasonable  ground  of  suspicion 
(99  Pa.,  73).  He  is  liable  also  for  exemplary  damages 
where  the  arrest  was  made  maliciously  and  wantonly 
(99  Pa.,  72,  and  see  also  168  Pa.,  194,  in  Pa.,  619, 
and  179  Pa.,  551). 

An  individual  may  also  arrest,  without  a  warrant, 
a  person  whom  he  sees  committing  an  indictable  offense 
(8  S.  &  R.,  49).  But,  unlike  an  officer  of  the  law,  it 
seems  that  an  individual  will  not  be  excused  from  mak- 
ing an  illegal  arrest  on  the  ground  of  probable  cause 
of  suspicion.  Possibly,  to  free  himself  from  liability  in 
tort,  he  must  show  (a)  the  actual  commission  of  a 
felony,  and  (b)  probable  cause  for  suspecting  the  party 
arrested  (Bigelow  on  Torts.  162). 
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Arrest  on  a  Void  or  Voidable  Warrant. — So,  also, 
a  person  who  arrests  or  secures  the  arrest  of  another 
on  a  void  warrant  is  guilty  of  the  tort  of  false  imprison- 
ment and  not  of  malicious  prosecution  (30  Pa.,  344, 
and  32  Pa.,  168).  A  warrant  is  void  (a)  where  it 
is  materially  defective  in  language,  as  where  the  crime 
is  not  sufficiently  or  specifically  stated  (6  Phila.,  542)  ; 
(b)  or  where  the  crime  charged  is  without  the  jurisdic- 
tion of  the  court  which  issues  the  warrant,  as  where 
a  warrant  for  the  collection  of  road  taxes  is  issued  by 
a  justice  of  the  peace  (6  Pa.,  260) ;  or  (c)  where  an 
act  is  charged  for  which  a  warrant  will  not  lie,  as 
where  a  person  is  charged  "with  absconding,  or  about 
to  abscond  from  the  city  with  money  belonging  to 
A.  B."  (30  Pa.,  344). 

The  rule  as  to  liability  in  tort  for  an  arrest  on  a 
void  warrant  also  holds  as  to  a  voidable  warrant  in  so  * 
far  as  it  relates  to  the  person  who  issues  the  warrant 
and  secures  the  arrest  of  a  person  by  such  warrant.  He 
is  liable  in  damages  to  the  person  imprisoned.  But  the 
officer  of  the  law  who  actually  serves  the  voidable 
warrant,  if  valid  on  its  face,  may  plead  this  fact 
and  escape  liability  (♦  5  Hill,  N.  Y.,  242).  Thus,  A 
forges  the  name  of  a  magistrate  to  a  warrant  regularly 
charging  B  with  a  crime,  and  gets  C,  an  officer,  to  serve 
the  warrant.  A  is  liable  to  B  in  damages  for  false 
imprisonment,  but  C  is  not  so  liable. 

Where  Wrong  Person  is  Arrested. — An  officer  of 
the  law  must  arrest  the  proper  person.  If  in  serving  a 
valid  warrant,  he  arrests  the  wrong  person,  he  may  be 
held  liable  for  false  imprisonment. 

*This  New  York  case  is  cited  in  the  absence  of  a  good  illustrative 
Pennsylvania  case  on  the  subject. 
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Restraint  Subsequently  Unlawful, — ^The  subse- 
quent unlawful  restraint  of  a  person  may  constitute  the 
wrong  of  false  imprisonment,  even  though  the  original 
detention  be  lawful  (i68  Pa.,  189).  Thus,  the  deten- 
tion of  a  person  arrested  without  a  warrant,  for  two 
da3rs  without  obtaining  a  warrant,  has  been  held  suffi- 
cient to  constitute  false  imprisonment.  Likewise,  any 
unreasonable  delay  in  giving  a  hearing  or  trial  before 
a  magistrate  or  justice  of  the  peace  of  a  person  lawfully 
arrested  is  false  imprisonment.  So,  also,  any  refusal 
to  accept  bail  when  it  is  offered  and  legal  to  do  so,  or 
to  unlawfully  restrain  a  prisoner  after  he  has  gained 
the  right  to  be  discharged,  as  where  an  officer  escorts 
a  suspected  but  discharged  prisoner  out  of  town, 
exposes  the  person  so  refusing  the  bail  or  restraining 
the  liberty  to  an  action  for  false  imprisonment. 

Who  is  Answerable  for  False  Imprisonment, — ^The 
general  rule  is  that  every  person  is  liable  for  false 
imprisonment  who  procures,  aids,  or  abets  the  unlawful 
restraint  of  the  liberty  of  another  (6  Phila.,  542). 
Mr.  Bigelow  thus  summarizes  individual  liability 
where  the  tort  of  false  imprisonment  results  from 
an  unlawful  arrest:  (a)  The  officer  who  makes  the 
arrest  may  alone  be  liable,  as  where  he  executes 
the  warrant  upon  the  wrong  person;  (b)  the  clerk 
alone  may  be  liable,  as  where  he  issues  a  regular 
warrant  without  authority  of  the  judge  or  magis- 
trate; (c)  the  judge  or  magistrate  alone  may  be  liable, 
as  where  he  orders  the  issuance  of  a  warrant 
under  circumstances  in  which  the  act  was  improper; 
(d)  the  officer  and  clerk,  or  magistrate  or  judge  where 
either  issues  his  own  warrant  may  be  liable,  as  where  a 
void  warrant  is  issued;  (e)  and  all  these  officers  of  the 
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law,  the  prosecutor,  and  the  attorney  who  advised  the 
imprisonment  may  be  likewise  liable  (Bigelow  on 
Torts,  151). 

Examples  of  individual  liability  resulting  from 
an  unlawful  restraint  other  than  that  of  arrest 
may  be  found  in  the  detention  oi  the  person  of  a  pas- 
senger by  a  common  carrier  for  the  non-payment  of  his 
fare  (159  Pa.,  248),  or  of  a  guest  by  an  innkeeper  for 
the  non-payment  of  his  board,  or  of  a  private  person 
not  subject  to  the  jurisdiction  of  a  court  martial  by 
commanding  military  officers. 

Defenses  to  False  Imprisonment, — In  the  strict 
technical  sense  there  can  be  but  one  defense  to  false 
imprisonment — ^viz.,  that  the  restraint  was  lawful. 
However,  the  confusion  of  the  tort  of  false  imprison- 
ment with  that  of  malicious  imprisonment,  and  the 
modem  system  of  police  protection  have  made  possible 
in  Pennsylvania  the  defense  of  probable  cause  (115  Pa., 
354,  99  Pa.,  70,  and  18  W.  N.  C,  7).  This  defense 
means  that  an  officer  or  individual  is  not  liable  for  false 
imprisonment  if  he  can  show  that  he  acted  in  good 
faith  and  had  a  probable  cause  upon  which  he  founded 
his  arrest  of  the  suspect.  Another  frequent  defense  is 
that  the  person  arrested  was  a  trespasser  who  was 
requested  to  leave  the  premises  (136  Pa.,  382).  It 
should  be  added  that  unlike  as  in  malicious  prosecution, 
the  advice  of  counsel  is  not  a  justification  for  an  illegal 
imprisonment.  However,  this  fact  may  be  given  in 
evidence  in  mitigation  of  damages  (22  Mich.,  300). 

Abduction  and  Seduction  —  Definition  ami 
General  Nature  of  Abduction  and  Seduction. — 
The  family  relation  is  the  foundation  of  social 
life.      Its   sanctity   is   essential   to   the   preservation 
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of  a  well  ordered  society.  Hence,  the  law  holds 
that  the  person  who  alienates  the  affection  of  a 
husband  or  wife,  or  deprives  either  spouse  of  the 
society  of  the  other,  or  takes  from  a  parent  the  com- 
panionship of  or  seduces  his  child,  is  guilty  of  a  wrong 
for  which  the  wrongdoer  should  be  punished  and  the 
injured  party  should  be  given  reparation  in  damages. 

The  tort  of  abduction  consists  in  the  unlawful  tak- 
ing away,  by  force,  persuasion,  or  fraud  of  one  spouse 
from  the  other  (Act  June  8,  1893,  P.  L.,  34,  and 
8  Watts,  355),  or  of  a  child  from  its  parent  (4  Binn., 
492),  thereby  causing  the  loss  of  service  and  com- 
panionship to  such  spouse  or  parent. 

The  Act  of  March  31,  i860  (P.  L.,  392)  defines 
the  crime  of  seduction  to  be  the  illicit  connection  of  a 
man  with  any  female  of  good  repute  and  under  tweniy- 
one  years  of  age  under  a  promise  of  marriage. 

Essentials  of  Seduction. — ^But  the  essentials  of  the 
tort  of  seduction  are  not  the  same  as  those  of  the  crime. 
Seduction  as  a  tort  is  the  act  of  a  man  in  inducing  a 
woman  to  commit  unlawful  sexual  intercourse  with 
him.  The  right  to  recover  damages  is  based  on  the  loss 
of  services  to  the  parent  or  one  standing  in  loco  parentis 
(2  Watts,  474).  (a)  The  act  of  illicit  intercourse  and 
(b)  the  right  to  command  the  services  of  the  party 
seduced,  are  then  the  essentials  of  this  tort. 

Act  of  Illicit  Intercourse. — ^The  act  of  illicit  inter- 
course must  be  proved  like  any  other  act.  A  woman  is 
not  seduced  against  her  consent,  however  basely  it  may 
be  obtained  (2  Pa.,  81 ). 

Right  to  Maintain  the  Action. — As  to  the  right  to 
maintain  the  action,  the  general  rule  is  that  a  parent  or 
any  person  in  loco  parentis  may  do  so,  provided  they 
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have  the  right  to  command  the  services  of  the  female 
(7  P.  &  W.,  49).  Thus,  the  father,  or  mother,  after 
the  death  of  the  father  (Act  April  19,  1843,  P-  L., 
348)  ;  or  step-father ;  or  adopted  father;  or  aunt  (3  P.  & 
W.,  49)  ;  or  grandfather  (7  Watts,  302)  ;  or  guardian 
(3  W.  &  S.,  416)  have  all  been  held  competent  to  main- 
tain an  action  for  the  seduction  of  a  female  who  ren- 
ders some  service  to  such  party  (7  P.  &  W.,  49). 

Defences  to  the  Tort  of  Seduction, — There  are  three 
general  defences  to  the  tort  of  seduction.    First,  The  de- 
(    fendant  may  deny  the  fact  and  plead  not-guilty.  Second, 
'Z^He  may  plead  the  Statute  of  Limitations,  which  pro- 
vides that  the  action  shall  be  forever  barred,  if  not  com- 
menced within  six  years  after  the  accruing  of  the  right 
of  action  (Act  Mar.  27,  1713,  i  Sm.,  76,  144  Pa.,  335). 
^   Third,  The  defendant  may  prove  that  the  plaintiff  per- 
mitted or  connived  at  the  intercourse  complained  of 
(3  Pa.,  L.  J.,  169).    But  it  is  no  defence  that  he  has 
since  married  the  seduced  woman  ( 14  Pa.,  282).    Prior 
unchastity  of  the  woman  is  no  defence,  if  there  has  been 
a  real  reformation  on  her  part  (24  Pa.,  408). 

What  Damages  May  be  Recovered  for  Abduction 
and  Seduction, — ^The  right  to  recover  damages  for  the 
abduction  or  seduction  of  a  female  rests  upon  the 
loss  of  service.  There  can  be  no  recovery  unless  the 
relation  of  master  and  servant  be  shown  to  exist 
(7  P.  &  W.,  49).  However,  the  value  of  such  service 
is  not  the  real  measure  of  damage  that  will  be  awarded. 
The  jury  in  computing  the  damages  suffered  may  take 
into  consideration  (a)  the  loss  of  service,  (b)  the  men- 
tal suffering  caused  by  the  loss  of  virtue,  (c)  the  cor- 
rupting influence,  and  (d)  the  disgrace  to  his  family — 
in  short,  all  that  the  plaintiff  can  feel  from  the  nature 
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of  the  injury  (8  S.  &  R.,  36,  and  20  Pa.,  354).    In 
addition,  in  the  case  of  seduction,  consideration  may  be . 
given  to  (e)  the  expense  of  confinement  or  other  illness. 

The  damages  may  not  only  be  compensatory,  they 
may  be  exemplary,  both  as  an  example  to  others  and  as 
apunishmenttothewrongdoer(i4Pa.,  285,  and  20  Pa., 
361).  As  facts  may  be  introduced  in  aggravation  of 
the  offense,  so  also  circumstances  may  be  introduced  in 
mitigation  of  damages.  Thus,  the  character  of  the 
seduced  female  (44  Pa.,  452),  or  the  negligence  of  the 
plaintiff  in  respect  to  such  female  (20  Pa.,  361,  and 
3  Penn.  Law  Jour.  Rep.,  169),  or  the  subsequent  mar- 
riage of  the  female  to  the  seducer  ( 14  Pa.,  285),  or  the 
youth  of  the  defendant  may  all  be  shown  in  mitigation 
of  damages  (see  2  Pa.,  27). 

Criminal  Conversation. — ^The  tort  of  criminal 
conversation  is  similar  to  abduction  and  seduction  in 
that  the  wrong  is  committed  against  the  family  rela- 
tion. The  distinguishing  characteristic  of  criminal 
conversation  is  that  it  is  the  wrong  of  committing 
adultery  with  the  \adffi^of  another  man.  The  injured 
party  may  recover  damages  from  the  guilty  party  for 
thq  alienation  of  his  wife's  affections,  for  the  destruc- 
tion of  hiMomestic  felicity,  and  for  th^uspicion  cast 
upon  the  legitimacy  of  the  wife's  offspring.  His  right 
of  action  does  not,  as  in  seduction,  rest  upon  the  theory 
of  the  loss  of  services  of  the  wife.  It  is  the  loss  of 
the  consortium  of  the  wife  which  primarily  gives  him 
his  right  of  action.  Consortium  means  the  company 
and  co-operation  of  the  wife  in  every  conjugal  relation. 

The  husband  may  sue  and  recover  damages  even 
though  he  be  living  apart  from  his  wife  (55  Pa.,  77), 
or  cohabits  with  the  wife  after  knowledge  of  her 
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adultery.  But  he  can  not  recover  damages  if  he 
voluntarily  agrees  to  his  wife's  adultery  (55  Pa.,  80). 
As  the  negligence  or  indifference  of  the  husband 
may  be  shown  in  mitigation  of  damages  (49  Barb., 
N.  Y.,  106),  so  also  circumstances  may  be  given  in 
evidence  to  justify  a  jury  in  giving  exemplary  damages 
for  criminal  conversation  (50  Pa.,  359,  49  Atl.,  889). 

Trespass  Upon  Property — Definition  and  Nature 
of  Trespass  Upon  Property. — It  is  a  well  settled  prin- 
ciple of  law  that  an  individual's  right  in  property  is 
sacred.  No  person  has  a  right,  without  the  owner's 
consent,  to  enter  upon  land  or  interfere  with  the  per- 
sonal property  of  another.  The  individual  who  does 
so  is  guilty  of  the  tort  of  trespass,  and  may  be  com- 
pelled to  make  reparation  in  damages  to  the  injured 
party.  The  trespass  may  be  by  reason  of  (a)  an  unlaw- 
ful entry  on  the  land  of  or  interference  with  the  per- 
sonal property  of  another,  or  (b)  may  result  from 
unlawful  acts  subsequent  to  a  lawful  entry  or  inter- 
ference. The  former  is  the  case  of  affirmative  trespass. 
The  latter  is  called  trespass  ab  initio. — "      fl^  S^ 

What  Constitutes  an  Affirmative  Trespass  to 
Property — Afhrmative  Trespass  to  R^al  Property. — 
As  indicated,  an  affirmative  trespass  may  result  from 
injuries  done  either  to  (a)  real  or  (b)  personal  prop- 
erty. The  gist  of  the  action  for  affirmative  trespass  to 
real  property  consists  in  the  entering  without  right 
upon  the  land  of  another  man  (4  Pa.,  486).  The 
ancient  term  of  the  law  was  '^breaking  and  entering  the 
close."  The  "close"  may  be  purely  imaginary  (3  Black. 
Com.,  209),  and  includes  not  only  all  the  land  proper, 
but  also  reaches  to  the  sky  and  to  the  centre  of  the  earth 
(2  Rawle,  14).    Hence,  there  may  be  a  technical  tres- 
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pass  by  the  mere  passing  of  a  balloon  over  the  land 
(*  19  Johns,  N.  Y.,  381),  or  the  digging  of  a  mine 
under  the  land  of  another  (i  Walk.,  158).  A  close  is 
broken  and  entered  even  though  the  act  of  trespass  be 
not  actually  committed  within  it,  but  only  against  its 
bounds.  Thus,  it  would  be  a  trespass  if  a  person,  with- 
out permission,  should  drive  nails  into  a  wall  or  heap 
dirt  so  close  to  the  boundary  line  that  it  falls  against 
the  outer  wall  of  a  building  which  stands  upon  such 
line. 

AMrmative  Trespass  to  Personal  Property. — ^An   J  / 
affirmative  trespass  against  personal  property  is  com- 
mitted where  the  personal  chattels  of  another  are  taken 
away,  or  injured  or  the  right  of  possession  is  in  any  way 
interfered  with.     Thus,  a  mere  levy  upon  personal 
property  not  authorized  by  law  is  a  trespass,  although 
there  has  been  neither    a   sale   nor   a   removal  of  it 
(32  Pa.,  12,  and  34  Pa.,  48).     But  a  person  is  not    / 
guilty  of  trespass  who  innocently  purchases  or  acquires  ^"^^^^ 
possession  of  goods  taken  by  another  trespasser  with-  A'.^    . 
out  his  knowledge  ( 17  Pa.,  28,  and  i  Pa.,  238).    Thus,         ^   ^ 
an  owner  whose  property  is  wrongfully  seized  and  sold 
can  not  maintain  trespass  against  the  innocent  pur- 
chaser for  taking  the  property  away  or  selling  it  again 
(2  Grant,  230). 

As  to  the  personal  property  which  is  the  subject  of 
trespass,  it  may  be  stated  that  this  tort  may  be  com- 
mitted against  anything  which  is  capable  of  ownership 
as  such.  Thus,  trespass  may  be  committed  against 
domestic  (6  Pa.,  318)  or  wild  animals  which  have 
been  reclaimed  (see  20  Johns,  N.  Y.,  75),    or    fish 

•  This  New  York  case  is'cited  as  an  extreme  application  of  the 
principle  stated. 
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(i  Wilcox,  285),  or  any  incorporeal  rights  (14  Pa., 
S18). 

IVhat  Constitutes  Trespass  Ah  Initio  to  Prop- 
erty.— Like  affirmative  trespass,  trespass  ab  initio  may 
be  committed  against  either  real  or  personal  property. 
A  trespass  ab  initio  is  committed  where  a  person  after 
an  entry  upon  land  or  taking  possession  of  personal 
property  under  license  of  law  does  some  unlawful  act 
which  amounts  to  a  technical  trespass  (36  Pa.,  313). 
Thus,  a  landlord  who  sells  goods  distrained  for  rent, 
without  an  appraisement,  is  a  trespasser  ab  initio 
(i  Chest.,  342).  So,  also,  a  sheriff  is  a  trespasser 
ab  initio  who  makes  a  lawful  levy,  but  sells  on  too  short 
a  notice  (70  Pa.,  239). 

It  will  be  noticed  (a)  that  the  entry  or  taking  pos- 
session must  be  under  license  of  law,  and  (b)  that  the 
subsequent  unlawful  act  must  amount  to  a  technical 
trespass. 

Entry  or  Interference  Must  be  Under  License  of 
Law. — A  private  individual  can  not  treat  as  a  tres- 
passer from  the  beginning  one  to  whom  he  has  given 
permission  to  enter  upon  land  or  to  take  personal  prop- 
erty, no  matter  what  the  nature  of  the  subsequent  acts 
may  be  (69  Pa.,  67,  and  27  Pa.,  26).  Thus,  A  gives 
B  permission  to  enter  the  former's  house.  While  in 
the  house,  B  gets  possession  of  certain  papers  and  car- 
ries them  away.  This  does  not  make  B  a  trespasser  ah 
initio.    He  is  liable  only  for  the  unwarranted  act. 

What  Amounts  to  a  Technical  Trespass. — As  to 
what  subsequent  acts  amount  to  a  technical  trespass, 
Mr.^^^elow  in  his  treatise  on  torts,  following  Chitty  on 
Pleading,  limits  the  term  trespass  (a)  to  any  wrongful 
contact  with  the  plaintiff's  body,  (b)  to  any  wrongful 
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entry  upon  the  plaintiffs  land  or  interference  with  the 
plaintiff's  possession  of  personalty,  and  (c)  to  any 
wrongful  act  committed  directly  with  force  with  or 
without  contact  with  the  person  or  property  of  the 
plaintiff,  as  in  the  case  of  imprisonment  or  pointing  or 
firing  a  gun.  From  these  limitations  it  will  be  seen  (a) 
that  a  pure  omission  can  not  be  a  trespass,  (b)  nor  can 
there  be  a  trespass  where  the  matter  affected  is  not 
tangible,  as  an  injury  to  reputation  or  health  (Bigelow 
on  Torts,  200). 

Justifiable  Entry  Upon  Land  or  Interference  with 
Personalty. — ^An  entry  upon  the  land  or  interference 
with  the  personal  property  of  another  may  be  justified 
for  either  of  two  reasons.  These  reasons  are  that  the 
entry  or  interference  may  have  been  effected  (a)  by 
license  or  consent  of  the  party,  or  (b)  by  license  oi 
the  law. 

By  License  of  the  Party, — ^An  owner  of  land  or 
personal  property  may  consent  to  permit  another  to 
enter  upon  his  land  or  to  interfere  with  his  personalty. 
This  consent  or  license  is  revocable  at  the  will  of  such 
owner,  unless  it  is  coupled  with  an  interest  (100  Pa.,  46, 
and  3  Phila.,  71 ).  A  license  is  coupled  with  an  interest 
where  it  is  connected  with  a  grant  (subject  of  Real 
Property). 

By  License  of  the  Law. — ^The  law,  in  many  cases, 
permits  an  entry  upon  the  land  of  another  or  an  inter- 
ference with  another's  personal  property.  This  license 
can  not  be  revoked  by  the  party  affected.  The  license 
of  the  law  may  be  either  (a)  express  or  (b)  implied. 
A  license  of  the  law  is  expressed  where  the  law 
expressly  commands  the  entry  or  interference.  The 
law  will  imply  a  license  to  enter  upon  or  interfere  with 
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the  property  of  another  when  the  circumstances  of  the 
case  make  it  necessary. 

The  distinction  between  an  express  and  implied 
license  is  important,  because  the  former  is  an  absohite 
and  the  latter  is  a  conditional  license.  Under  an 
express  or  absolute  license  of  the  law  reasonable  force 
may  in  all  cases  be  used  to  effect  an  entrance,  except  in 
the  case  of  entering  into  a  dwelling-house.  On  the 
other  hand,  an  entry  may  be  made  under  an  implied  or 
conditional  license  only  when  it  can  be  made  without 
force  (Bigelow  on  Torts,  193-194). 

Examples  of  Express  and  Implied  Licenses. — 
A  familiar  example  of  an  express  license  of  the  law  is 
found  in  the  entry  and  levy  by  a.  sheriff  or  constable  by 
virtue  of  a  valid  writ.  There  are  nine  general  cases  of 
licenses  which  the  law  implies  from  circumstances.  The 
law  gives  an  implied  license  (a)  to  a  person  lawfully 
entitled  to  enter  into  an  inn  or  coach  of  a  common  car- 
rier, (b)  to  the  owner  to  enter  upon  his  land  for  the 
purpose  of  ascertaining  whether  his  interests  are  prop- 
erly regarded  by  his  tenant,  (c)  to  the  creditor  to  enter 
his  debtor's  premises  for  the  purpose  of  demanding 
pajrment  of  his  claim  (Black.  Com.,  Vol.  3,  212),  (d) 
to  a  person  to  enter  upon  another's  land  and  remove 
goods  deposited  there  without  his  act,  or  (e)  by  his  act 
but  with  the  consent  of  the  owner  of  the  land,  (f)  to  a  /'/  / 
person  to  enter  the  premises  of  another  for  the  purpose  u  ^Cr  a  ^ 
of  savingjife  or  preventing  injury  to  a  beast,  (g)  to  a 
person  to  enter  and  abate  a  nuisance  upon  another's 
land,  (h)  to  a  person  to  enter  upon  the  premises  of 
another  by  reason  of  necessity,  (i)  and  to  a  person  to 
put  upon  the  owner's  premises  goods  which  the  owner 
has  wrongfully  deposited  on  the  land  of  such  person. 
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When  the  Action  for  Trespass  Must  be  Brought. — 
The  Act  of  March  27,  171 3  (i  Sm.,  76),  provides  that 
all  actions  of  trespass  against  real  or  personal  property 
must  be  brought  within  six  years  of  the  commission  of 
the  alleged  trespass.  But  actions  of  trespass  to  the  per- 
son, such  as  assault  and  battery,  wounding  and  impris- 
onment must  be  brought  within  two  years  of  the 
alleged  oflfense.  Actions  for  slanderous  or  libelous 
words  must  be  brought  within  one  year  of  the  uttering 
of  the  words  (page  1081). 

Who  May  Maintain  an  Action  for  Trespass. — 
The  general  rule  of  law  is  that  any  person  who  is  in 
possession  of  the  land  or  personalty  may  maintain  an 
action  for  trespass.  However,  there  is  an  important 
distinction  between  the  law  relating  to  possession  of 
real  property  and  that  relating  to  possession  of  personal 
property.  In  order  to  recover  for  a  trespass  to  real 
property,  the  possession  must  be  actual  (4  Yeates, 
218)  and  obtained  in  a  fair  and  legal  manner  (31  Pa., 
305).  On  the  other  hand,  a  plaintiff  may  recover  for 
trespass  to  personalty  if  he  had  either  actual  or  con- 
structive possession  (6  W.  &  S.,  323),  or  the  right  to 
possession  (52  Pa.,  408,  and  53  Pa.,  313).  Thus,  an 
assignment  of  chattels  by  which  the  right  of  property 
passes,  draws  after  it  such  possession  as  will  permit  the 
assignee  to  maintain  trespass  (6  W.  &  S.,  323,  and  17 
S.  &  R.,  251).  So  a  vendee  of  goods  may  recover  in 
trespass  before  they  are  delivered,  against  one  who 
takes  them  from  the  custody  of  the  vendor  (9  S.  &  R., 
244).  So,  also,  a  naked  bailee  (see  59  Pa.,  469)  or 
pledgee  (5  Binn.,  457)  may  maintain  tr^pass  against 
a  stranger  who  takes  the  bailed  goods  away.  Likewise, 
possession  of  an  agent  is  that  of  his  principal  for  the 
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purpose  of  enabling  the  latter  to  maintain  trespass 
(9  Pa.,  13) .  A  sheriff  or  other  public  officer  who  holds 
goods  under  legal  process  may  also  maintain  trespass 
against  one  who  injures  or  interferes  with  such  prop- 
erty (49  Pa.,  73;  see  also  59  Pa.,  376,  and  15  Pa.,  31). 

The  actual  possession  in  the  case  of  real  property 
need  not  be  an  undisputed  possession  founded  upon  a 
legal  title.  Possession  founded  upon  an  equitable  title 
(113  Pa.,  317,  and  2  Dall.,  98),  or  a  void  title  but  made 
under  a  claim  of  right,  is  sufficient  to  enable  a  person 
to  maintain  an  action  for  an  entry  upon  the  land  with- 
out his  permission. 

There  is  an  important  exception  to  this  general 
principle.  As  between  tenants  in  common  of  either  land 
or  chattels,  there  can  be  no  trespass  unless  the  act 
amounts  to  an  actual  ouster,  i.  e.,  unless  the  act 
actually  dispossess  the  other  co-tenant  or  co-tenants  (42 
Pa.,  97,  and  108  Pa.,  395).  Thus,  there  is  no  trespass 
where  one  co-tenant  carries  away  timber  from  the  com- 
mon land  and  denies  the  right  of  the  other  co-tenant  to 
the  premises,  but  does  not  withhold  possession  from 
such  co-tenant. 

What  Damages  May  be  Recovered, — As  a  general 
rule,  all  of  the  defendants  in  an  action  of  trespass  are 
alike  liable  for  compensatory  damages,  without  regard 
to  the  different  degrees  or  shades  of  guilt  (99  Pa.,  72). 

Double  and  treble  damages  may  also  be  recovered  in 
certain  cases.  Damages  in  double  the  amount  actually 
suffered  by  the  trespass  may  be  recovered  (a)  when  a 
landlord  distrains  for  rent  when  there  is  no  rent  in 
arrears  (Act  March  21,  1772,  i  Sm.,  370),  (b)  where 
a  person  or  corporation  mines  or  digs  out  coal,  iron,  or 
other  mineral  from  the  land  of  another  without  the 
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consent  of  the  owner  (Act  May  8,  1876,  P.  L.,  142); 
and  (c)  where  a  person  cuts  down  timber  trees,  know- 
ing them  to  be  growing  upon  the  land  of  another  per- 
son, without  the  consent  of  the  owner  (Act  March  29, 
1874,  P.  L.,  152).  Treble  damages  may  be  awarded 
where  the  timber  trees  thus  felled  have  been  converted 
to  the  use  of  the  trespasser  (Act  March  29,  1874,  P.  L., 
152).  But  it  should  be  remembered  that  in  no  case  can 
double  or  treble  damages  be  recovered,  unless  the 
plaintiff  expressly  declare  in  his  statement  that  his 
action  is  brought  under  the  respective  statutes  which 
confer  the  right  to  recover  such  damages  (93  Pa.,  454, 
and  121  Pa.,  563). 

Conversion — Definition  and  General  Nature  of 
Conversion. — A  conversion  has  been  defined  as  any 
unauthorized  assumption  and  exercise  of  the  right  of 
ownership  over  personal  property  belonging  to  another, 
to  the  alteration  of  their  condition  or  the  exclusion  of  the 
owner's  rights.  It  will  be  seen  from  this  definition  that 
the  gist  of  the  tort  consists  in  the  unauthorized  assump- 
tion of  the  powers  of  the  true  owners.  It  is  a  well  set- 
tled rule  of  law  that  a  person  who  assumes  dominion 
over  the  property  of  another,  does  so  at  his  peril.  He 
is  liable  to  damages  for  any  injury  that  may  be  inflicted 
upon  the  real  owner,  through  any  act  of  his,  no  matter 
how  honest  or  innocent  his  motive  (Webb's  Pollock  on 
Torts,  435 ).  Thus,  it  would  be  a  conversion  for  a 
postoflice  clerk  to  send  innocently  by  mail  unregistered 
a  letter  which  he  had  been  directed  to  register  and 
which  he  had  accepted  under  the  mistaken  belief  that  a 
registered  letter  could  be  sent  to  the  place  designated 
by  the  address.  (See  153  Pa.,  462,  4  S.  &  R.,  19,  and 
31  Pa.,  155.) 
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Essentials  of  a  Conversion. — ^There  are  four  essen- 
tials  of  an  action  for  conversion :  First,  The  property 
affected  must  be  personal  property  of  value  (3  S.  &  R., 
513).  There  can  be  no  conversion  of  real  property. 
But  all  personal  chattels  which  are  capable  of  owner- 
ship and  possession  may  be  the  subject  of  a  conversion 
(69  Pa.,  403). 

Second,  The  exercise  of  ownership  over  the  per- 
sonal property  must  be  unauthorized  and  constitute  a 
misfeasance.  There  can  be  no  conversion  unless  there 
is  a  tortious  taking  or  withholding  of  the  goods 
(9Phila.,  31). 

Third,  There  must  be  an  intention  to  use  or  dispose 
of  the  property.  This  intention  however,  will  be 
presumed  from  the  unlawful  taking  or  withholding 
of  the  goods  (29  Pa.,  154).  It  is  the  presence  of  this 
intention  that  distinguishes  a  conversion  from  a  tres- 
pass. The  taking  of  another's  goods,  without  his  con- 
sent, is  always  a  trespass.  But  a  mere  taking  is  never 
a  conversion,  unless  there  is  an  intention  in  the  taker  to 
assert  a  right  of  property. 

Fourth,  As  in  trespass  against  personal  property, 
the  plaintiff  in  an  action  for  conversion  must  either 
show  title  or  right  of  possession  (48  Pa.,  437).  The 
term  "possession"  has  the  same  meaning  in  conversion 
as  it  has  in  trespass  (page  1108). 

How  the  Conversion  May  be  Effected. — ^The  con- 
version of  a  personal  chattel  may  result  from  the 
wrongful  (a)  purchase  or  (b)  use,  or  unlawful  (c) 
taking  or  (d)  detention  of  such  chattel. 

Conversion  by  Wrongful  Purchase. — ^The  mere  act 
of  purchasing  a  chattel  may  constitute  a  conversion 
(60  Pa-,  452).    It  is  a  general  rule  of  law  that  the 
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purchaser  of  a  chattel  from  a  vendor  whose  title  was 
obtained  by  theft,  trespass  (155  Pa.,  210)  or  conver- 
sion (155  Pa.,  541),  is  himself  liable  to  the  real  owner 
of  such  chattel  for  conversion.  Thus,  a  sewing 
machine  agent  purchases  the  husband's  machine  from 
the  wife,  without  notice  of  the  fact  and  in  the  belief 
that  it  belongs  to  the  wife.  This  is  a  conversion  and 
makes  him  liable  to  the  husband.  As  indicated  in 
another  page,  there  is  an  important  exception  to  this 
general  principle  of  law  in  the  case  of  the  purchase  by  a 
person  in  good  faith  of  a  negotiable  instrument  before 
maturity.  Such  purchaser  is  not  liable  for  conversion, 
but  may  recover  the  full  value  of  such  negotiable 
instrument  (subject  of  Negotiable  Instruments). 

Conversion  by  Wrongful  Use. — ^The  wrongful  use 
or  disposition  of  personal  property  is  also  a  conversion 
(8  Pa.,  442).  Thus,  an  unauthorized  sale  by  an  agent 
is  a  conversion  which  renders  him  liable  to  his  princi- 
pal. So,  if  A  hires  a  horse  to  go  East  and  goes  West 
instead,  or  if  he  hires  a  horse  to  go  riding  and  leaves  it 
at  the  inn,  he  is  guilty  of  a  conversion  in  either  case 
(subject  of  Bailments). 

Conversion  by  Unlawful  Taking, — A  person  who 
takes  possession  of  the  personal  chattels  of  another, 
without  consent,  and  with  the  intention  of  asserting 
some  right  of  ownership  over  them,  is  guilty  of  a  con- 
version (153  Pa.,  197  and  462,  and  8  W.  N.  C,  106). 
Thus,  an  alleged  creditor  who  enters  into  a  store  with- 
out legal  process  and  sells  the  goods  of  his  alleged 
debtor  without  the  knowledge  or  consent  of  such 
debtor,  is  liable  for  conversion.  So,  also,  a  person  is 
guilty  of  conversion  who,  without  the  consent  of  the 
owner,  takes  to  his  own  use  the  horse  of  another. 
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There  need  not  be  an  actual  taking  of  the  chattels. 
It  may  be  symbolical.  Thus,  A  takes  by  assignment 
from  B  who  has  no  title,  and  thereby  acquires  a  right 
to  the  property  which  prevents  the  real  owner  from 
obtaining  possession.  This  is  as  complete  a  conversion, 
as  if  A  had  taken  actual  manual  possession  (153  Pa., 
197).  The  manner  of  taking  is  immaterial.  It  may  be 
accomplished  by  means  of  force,  duress,  or  fraud  (12 
S.  &  R.,  89,  and  8  W.  N.  C,  106,  and  41  Pa.,  42). 

Conversion  by  Unlawful  Detention. — ^The  unlaw- 
ful detention  of  the  goods  of  another,  accompanied 
with  the  intention  to  assert  ownership  is  a  conversion 
(4  Whart.,  508,  and  6  S.  &  R.,  300).  Thus,  a  person 
who  finds  lost  property  and  refuses  to  surrender  it  to 
the  true  owner  after  proper  demand  has  been  made, 
may  be  held  liable  for  conversion.  But  if  the  finder 
should  be  willing  to  turn  the  property  over  to  the  true 
owner,  or  should  subsequently  be  deprived  of  the  prop- 
erty by  loss,  theft,  or  fraud,  he  would  not  be  guilty  of 
conversion.  This  is  because  there  was  no  intention  to 
treat  the  property  as  his  own  (6  S.  &  R.,  304). 

It  will  be  seen  from  the  definition  and  illustration 
given  of  unlawful  detention  that  the  intention  with 
which  the  goods  are  detained  is  an  important  element  in 
determining  whether  or  not  the  detention  amounts  to  a 
conversion.  The  usual  method  of  proving  this  inten- 
tion to  assert  ownership  is  to  show  that  a  proper 
demand  was  made  by  the  b*ue  owners  and  that  this 
demand  met  with  a  refusal.  As  a  general  principle, 
a  demand  and  refusal  need  not  be  shown  where  the 
original  taking  was  unlawful  (Addison,  153,  and 
8  Pa.,  443,  and  57  Pa.,  365),  but  a  proper  demand  and 
refusal  must  clearly  be  shown  where  the  original  taking 
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was  lawful  and  the  subsequent  detention  was  unlawful 
(103  Pa.,  507,  and  6  S.  &  R.,  304). 

In  all  cases  where  a  demand  and  refusal  are  neces- 
sary to  maintain  an  action  for  conversion,  both  must 
clearly  be  proved.  The  demand  must  be  made  of 
the  proper  person,  by  the  proper  person  and  in  the 
proper  way.  A  demand  by  letter  is  not  sufficient 
(i  Phila.,  173).  There  can  be  no  conversion  where 
(a)  there  is  no  refusal  to  a  demand  (103  Pa.,  507),  or 
where  the  (b)  refusal  is  made  by  an  agent  without 
authority,  or  where  (c)  the  refusal  is  conditional  or 
qualified  by  business  prudence  (6  S.  &  R.,  304).  Thus, 
A  demands  certain  chattels  in  the  possession  of  B,  and 
B  replies  that  he  does  not  claim  the  goods  but  is  not 
satisfied  that  A  is  the  real  owner  and  demands  proof  of 
A's  ownership.     This  is  not  a  conversion. 

It  is  also  an  essential  of  a  conversion  by  detention 
that  the  property  be  in  the  possession  of  the  person 
accused  of  the  tort.  Thus,  there  can  be  no  conversion 
of  property  which  is  under  attachment  by  a  sheriff, 
even  though  upon  the  premises  of  and  in  the  actual 
custody  of  the  defendant. 

Who  May  Maintain  the  Action  for  Conversion. — 
The  right  to  maintain  an  zdion  for  conversion  differs 
from  that  of  trespass  in  an  important  particular.  Any 
person  who  has  possession  or  the  right  to  possession 
may  maintain  an  action  for  trespass.  But  no  person 
can  maintain  an  action  for  conversion,  unless  he  has 
both  (a)  the  right  of  property  and  (b)  the  actual  pos- 
session or  the  right  to  immediate  possession  ( 1 1 1  Pa., 
587,  and  92  Pa.,  286),  Thus,  A  has  possession  of  the 
property  of  which  B  has  the  title.  A  can  not  maintain 
an  action  for  conversion  against  B  for  simply  asserting 
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his  ownership  by  a  sale  of  his  title,  unaccompanied  by 
actual  taking  or  delivery  of  possession.  Nor  can  a  per- 
son maintain  an  action  for  the  conversion  of  goods 
purchased,  until  he  has  clearly  proved  that  he  is  entitled 
to  the  property  by  having  performed  in  full  the  terms 
of  the  contract  of  purchase  (2  Pa.,  318). 

Right  of  Property. — But  it  is  not  essential  that  the 
absolute  title  should  be  in  the  plaintiff.  It  is  enough 
if  he  stands  in  such  a  relation  to  the  property  that 
he  is  entitled  to  the  possession  of  it  (155  Pa.,  57). 
Thus,  A  leases  a  piano  on  the  instalment  plan  to 
B.  A  makes  an  assignment  for  the  benefit  of 
creditors  to  C,  and  B  defaults  in  his  monthly  pay- 
ments, and  refuses  to  give  up  the  piano.  Under  these 
circumstances  C  could  maintain  an  action  for  conver- 
sion of  the  piano  against  B.  So,  also,  a  bailee  (95  Pa., 
243,  15  Pa.,  507),  pledgee  (4  Whart.,  508),  lessee 
(loi  Pa.,  270;  see  also  15  Pa.,  31),  a  finder  of  lost 
property  (6  Phila.,  18)  and  a  person  who  has  a  lien 
against  property  (6  Whart.,  419)  have  all  sufficient 
title  to  maintain  an  action  for  conversion. 

Right  of  Possession, — As  to  the  right  of  possession 
little  need  be  stated.  The  general  principles  which 
have  been  given  as  applicable  in  cases  of  trespass  obtain 
also  in  case  of  conversion  (page  1 108).  It  will  be  suf- 
ficient to  state  in  this  connection  that  one  tenant  in 
common  can  not  maintain  an  action  against  his  co-ten- 
ant^for  mere  detention  (102  Pa.,  534),  and  that  the 
possession  or  right  to  possession  must  have  been  right- 
fully acquired  (85  Pa.,  283).  A  treshflpser,  tfi*^  or 
other  dishonest  per^n  can  not  maintain  an  action  for 
the  conversion  of  goods  which  came  into  his  possession 
through  fraudulent  or  dishonest  means. 
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Form  of  Action  for  the  Recovery  of  Damages.--' 
Prior  to  the  Act  of  March  25,  1887  (P.  L.,  27),  there 
were  two  forms  of  action  under  which  a  recovery 
might  be  had  for  the  tort  of  conversion.  These  actions 
were  detinue  and  trover.  The  former  action  lay  where 
there  was  a  mere  detention  without^  au  adverse  asser- 
tion of  property  rights.  The  latter  was  the  proper  rem- 
edy when  there  was  an  unlawful  taking  or  detention 
accompanied  by  the  assertion  of  rights  of  ownership. 
The  act  of  1887  abolishes  these  separate  actions  and 
permits  recovery  for  all  torts  under  the  one  action  of 
trespass. 
^  '-vc  In  Pennsylvania,  where  both  a  criminal  and  civil 

*   ,  ;r  action  lie  for  the  conversion  of  the  same  property,  the 

civil  action  is  suspended  until  the  criminal  action  is 
tried  and  finished  (41  Pa.,  44,  and  50  Pa.,  281). 

What  Damages  May  be  Recovered. — ^The  general 
rule  is  that  the  value  of  the  property  taken,  converted, 
or  interfered  with  is  the  measure  of  the  damages  which 
may  be  recovered.  However,  compensation  may  also 
be  made  for  any  aggravation  of  the  injury  by  pecu- 
liar circumstances  in  the  taking  or  detention.  But  Mr. 
Chief  Justice  Gibson  expressly  says  that  exfi^^ry 
damages  should  not  be  g^ven  in  cases  of  conversion 
(12  S.  &  R.,  84,  but  see  28  Leg.  Int.,  30,  41  Pa.,  291, 
and  69  Pa.,  403). 

Nuisance — Definition  and  General  Nature  of  a 
Nuisance. — A  nuisance  has  been  defined  as  that  legal 
cause  from  which  a  substantial  injury  to  another 
man's  property  flows,  and  which  prevents  the  full 
enjoyment  of  such  property  (subject  of  Equity).  As 
stated  in  a  preceding  paragraph  nuisances  are  either  (a) 
public  or  (b)  private.     Public  nuisances  affect  the  pub- 
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lie  generally,  i.  e.,  affect  and  annoy  all  citizens  of  a 
community  who  come  in  contact  with  it  (i6  Pa.,  436, 
and  54  Pa.,  401).  Private  nuisances  result  from  the 
use  of  one's  property  in  such  a  manner  as  to  render  a 
neighbor's  occupation  and  enjoyment  of  his  own  prop- 
erty physically  uncomfortable  or  injurious  to  his  health 
(153  Pa.,  373). 

The  distinction  between  public  and  private  nui- 
sances is  important,  because  in  the  former  case  an  indi- 
vidual can  not  maintain  an  action  for  nuisance,  unless 
he  shows  that  he  has  suffered  some  particular  injury 
different  in  kind  from  that  suffered  by  the  public  (54 
Pa.,  401).  Thus,  A  can  not  sue  B  for  merely  digging 
a  ditch  across  a  highway.  But  he  could  sue  B,  if  he 
should  fall  into  the  ditch,  without  negligence,  and  break 
his  leg.  The  phrase  particular  injury  means  that  the 
nuisance  has  materially  affected  the  persons  or  ordinary 
use  or  employment  of  the  property  of  the  party  com- 
plaining (54  Pa.,  401,  160  Pa.,  215,  118  Pa.,  402, 
3  Gr.,  390,  and  167  Pa.,  120). 

Kinds  of  Nuisances. — Nuisances  are  of  three  differ- 
ent kinds  as  they  affect  (a)  ownership,  (b)  and  enjoy- 
ment of  property  or  (c)  the  peace  of  mincl  of  the  indi- 
vidual. 

There  are  several  nuisances  which  relate  to  the 
ownership  of  property  that  are  hardly  distinguishable 
from  trespass.  These  nuisances  relate  to  projecting 
buildings  or  trees,  the  misuse  of  water  courses,  and  the 
disregard  for  another's  right  of  way  or  of  light  or  of 
lateral  or  subjacent  support.  The  general  principles 
applicable  to  these  subjects  have  been  outlined  in  the 
previous  pages  and  will  not  be  repeated  in  this  connec- 
tion (subjects  of  Equity  and  Real  Property). 
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The  most  frequent  nuisances  are  those  which  con- 
sist in  the  continuous  (22  W.  N.  C,  75,  and  10  Phila., 
256)  doing  of  something  which  interferes  with 
another's  health  or  his  enjoyment  of  his  property. 
Thus,  no  person  has  a  right  to  carry  on  an  offensive  or 
noisy  trade  to  the  injury  of  another.  The  general  rule 
is  that  an  offensive  trade  becomes  a  nuisance  when  it 
renders  life  uncomfortable  to  the  people  who  come  in 
contact  with  the  noise,  stench,  fumes,  or  smoke  neces- 
sarily incident  to  such  trade  (160  Pa.,  209). 

Another  class  of  nuisances  includes  those  which  dis- 
turb the  peace  of  mind  of  the  complaining  party.  Thus, 
acts  of  indecency  or  disagreeable  noises  may  amount  to 
nuisances,  if  such  acts  or  noises  would  disturb  the  peace 
of  men's  minds  generally  ( i  W.  &  S.,  548) .  But  where 
the  noises  are  made  in  the  exercise  of  a  lawful  occupa- 
tion, there  can  be  no  action  unless  positive  evidence  of 
substantial  injury  be  shown  ( 140  Pa.,  45-1 11). 

Modes  of  Annoyance. — No  accurate  or  exhaustive 
statement  of  the  different  modes  of  annoyance  can  be 
given.  However,  some  of  the  means  by  which  nui- 
sances have  been  committed  may  be  given.  Nuisances 
have  been  held  to  result  from  the  blasting  of  rock  (2 
N.  Y.,  163),  the  continuous  use  of  firearms  (3  Wend., 
N.  Y.,  391),  and  the  keeping  of  explosive  and  inflam- 
mable substances  in  such  a  manner  as  to  endanger  the 
lives  or  property  of  others  (160  Pa.,  482) ;  from  the 
careless  use  of  fire  (54  Pa.,  345,  and  80  Pa.,  373),  the 
misuse  of  streams  or  light,  or  support  (subject  of  Real 
Property  and  11  Super.  Ct,  323),  and  from  offensive 
noises  (57  Pa.,  274),  odors  (34  Pa.,  275),  smoke, 
vapors  and  noxious  gases  (57  Pa.,  274  and  105, 96  Pa., 
116,  and  160  Pa.,  209). 
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The  following  business  establishments  have  been 
held  nuisances:  Gas  works  (39  Pa.,  257) ;  slaughter- 
house (4  C.  C,  58) ;  tannery  (3  Rawle,  256) ;  a  soap 
factory;  a  tallow  furnace;  a  bone-boiling  establishment 
a  cotton  press ;  a  livery  stable ;  an  establishment  for  fin- 
ishing steam  boilers,  or  burning  brick,  or  laying  up  wet 
jute,  or  storing  explosives,  or  smelting  iron,  or  burning 
lime  (57  Pa.,  275). 

Defenses  to  an  Action  for  Nuisance. — ^The  only 
defenses  that  can  be  made  to  an  action  of  trespass  for 
a  nuisance  are  (a)  a  denial  that  a  nuisance  in  law  has 
been  committed,  or  (b)  if  committed,  that  the  defend- 
ant is  responsible  for  it. 

It  is  no  defense  that  the  party  came  to  the  nuisance 
(74  Pa.,  230).  Carr)ring  on  an  offensive  trade  for  any 
number  of  years,  in  a  place  remote  from  buildings  and 
public  roads,  does  not  entitle  the  owners  to  continue  the 
nuisance  in  the  same  place  after  houses  have  been  built 
and  roads  laid  out 

Nor  is  it  a  defense  that  the  offensive  trade  or  busi- 
ness is  innocent  or  necessary  (8  Phila.,  10),  or  that  the 
place  of  business  was  convenient  or  proper.  The  best 
intentions  can  not  prevent  an  act  from  being  a  nuisance 
when  it  otherwise  is  such.  Nor  can  the  worst  inten- 
tions make  an  act  a  nuisance  when  it  otherwise  is  not. 

Damages  That  May  Be  Recovered  for  a  Nuisance, 
— In  an  action  for  a  private  nuisance,  the  plaintiff  may 
recover  nominal  damages,  even  though  the  property 
has  been  actually  benefited  by  the  nuisance  ( i  Rawle, 
27,  2  Rawle,  83  and  7  W.  &  S.,  9).  Where  actual 
damages  are  proved  as  resulting  from  either  a  public 
or  private  nuisance,  the  plaintiff  may  recover  such 
damages  as  will  compensate  him  for  the  actual  loss. 
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Where  the  loss  results  from  permanent  injuries,  the 
measure  of  damages  is  the  difference  between  what  the 
property  would  have  brought  before  and  after  the 
injury  (6i  Pa.,  302).  But  where  the  injury  is  only 
temporary,  the  measure  of  damages  is  generally  the 
loss  of  rents  or  the  depreciation  in  rental  value.  Exem- 
plary damages  may  be  recovered  to  punish  the  wrong- 
doer and  abate  the  nuisance  in  all  cases  where  malice  or 
wanton  recklessness  are  shown  (119  Pa.,  507,  and  20 
Pa.,  85,  and  55  Pa.,  419). 

Damage  by  Animals — Damage  by  Animals  in 
General. — ^An  actionable  wrong  may  result  from  a  per- 
son's keeping  an  animal  which  he  knows  has  an  evil 
propensity.  The  keeping  of  such  an  animal  becomes  a 
tort  when  the  animal  has  inflicted  some  injury  upon 
the  person  or  property  of  another.  Thus,  A  has  a  dog 
with  a  known  propensity  to  bite  which,  without  any 
fault  on  the  part  of  C,  attacks  and  bites  him.  A  is 
liable,  even  though  he  is  not  guilty  of  negligence  in 
keeping  the  vicious  dog  securely.  But  A,  of  course, 
would  not  be  liable,  if  B  caused  the  injury  by  his  own 
fault,  as  where  he  irritated  the  dog  or  entered  upon 
premises  in  the  night  time  with  notice  that  a  vicious 
dog  was  loose. 

But  if  A's  dog  should  kill  or  worry  B's  sheep, 
he  would  be  liable  without  proof  of  his  notice  of  a 
propensity  of  the  dog  to  injure  sheep  (Act  of  April 
14,  1851,  P.  L.,  710).  He  is  liable  not  only  for  the 
value  of  sheep  killed  and  wounded,  but.  also  for  such 
injuries  as  may  be  done  to  the  flock  through  fright 
(19  Pa.,  359;  see  also  Act  May  25,  1893,  P.  L.,  136). 
The  Act  of  April  14,  1851  (P.  L.,  1852,  712),  permits 
any  person  to  kill  a  dog  found  or  known  to  attack  sheep. 
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Damage  by  Strays. — So,  also,  A  would  be  liable,  if 
any  of  his  domestic  animals,  with  or  without  his  negli- 
gence, should  stray  upon  the  land  of  B  and  do  damage 
to  his  growing  crops.  This  is  because  A  will  be  pre- 
sumed to  have  notice  of  any  propensity  which  is  accord- 
ing to  the  nature  of  the  animal  (Bigelow  on  Torts,  273- 

275)- 

In  this  connection  reference  should  be  made  to 

the  Pennsylvania  act  relating  to  strays.  The  Act  of 
April  13,  1807  (4  Sm.,  473),  provides  that  any  person 
discovering  upon  his  improved  and  enclosed  lands  any 
stray  cattle,  horse,  or  sheep  may  take  up  the  same,  and 
give  notice  thereof  to  the  owner  of  such  stray,  if  he  can 
be  found  ( 16  Pa.,  22).  If  the  owner  can  not  be  found, 
within  four  days,  the  animal  must  be  delivered  to  the 
town  clerk  (7  Watts,  557).  But  in  either  case  the 
strays  are  to  be  detained  until  the  owner  shall  reim- 
burse the  finder  or  town  clerk  for  all  damages  and 
charges.  If  the  owner  refuses  to  make  satisfactory 
reimbursement  or  can  not  be  found,  the  strays  may  be 
sold  and  the  surplus  turned  over  to  the  owner,  if  found 
within  one  year  after  the  sale.  Otherwise,  the  surplus 
goes  into  the  county  treasury. 

It  may  be  stated,  as  a  general  rule,  that  the  killing 
of  a  trespassing  animal  is  not  justifiable,  unless  this  is 
the  only  available  method  to  prevent  substantial  and 
irreparable  damage  to  property.  However,  the  Act  of 
1705  (i  Sm.  L.,  70),  the  provisions  of  which  were 
extended  to  the  whole  state  by  the  Act  of  May  lo, 
1729  (i  Sm.  L.,  176),  permits  the  killing  outright 
(2  Lane.  L.  R.,  297)  of  swine  which  are  voluntarily 
permitted  to  run  at  large  (10  S.  &  R.,  393).  Dogs 
known  to  attack  sheep  may  also  be  killed. 

71  . 


Digitized  by  VjOOQIC 


1 122         principles  of  pennsylvania  law 

Infringement  of  Patents,  Copyrights  and 
Trade-Marks — Infringement  of  a  Patent  in  General. 
— ^A  statute  of  the  United  States  grants  to  patentees, 
their  heirs  and  assigns,  for  the  term  of  seventeen  years, 
the  exclusive  right  to  make,  use  and  vend  a  patented 
article  throughout  the  states  and  territories  of  the 
United  States  (U.  S.  Rev.  Stat.,  4884).  This  statute 
permits  the  patentee,  assignee,  or  grantee  to  maintain 
bills  in  equity  in  the  United  States  Courts  for  the  pro- 
tection of  the  patent,  and  also  allows  an  action  in  law 
in  the  same  courts  for  damages  suffered  in  consequence 
of  its  infringement 

For  What  a  Patent  Will  Be  Granted.— Tht  most 
general  statement  of  that  for  which  a  patent  will  be 
given,  and  what  constitutes  an  infringement  such  as 
will  give  a  right  of  action,  can  only  be  stated  in  a  work 
of  this  character.  A  patent  is  given  by  the  United 
States  Government  for  an  invention.  An  invention  is 
something  created  by  original  thought,  not  that  which 
is  merely  discovered.  Thus,  there  can  be  no  patent 
right  in  the  discovery  of  a  law  of  nature.  The  subject- 
matter  of  a  patent  must,  besides  being  the  subject  of 
invention,  be  new  and  useful  (126  U.  S.,  533). 

What  Constitutes  an  Infringement. — ^The  infringe- 
ment of  a  patent  consists  in  the  wrongful  making, 
using,  or  vending  of  a  patented  thing.  An  infringe- 
ment in  the  making  takes  place  when  a  person  con- 
structs a  patented  thing  without  such  variation  as  will 
constitute  a  new  discovery,  or  makes  a  copy  after  and 
agreeing  with  the  principle  laid  down  in  the  specifica- 
tion of  the  patent.  It  should  be  noticed  that  the 
mere  making,  except  for  experiment  or  amusement 
(122  U.  S.,  71),  without  the  sale  or  use  of  the 
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patented  thing,  is  an  infringement  for  which  an  action 
will  He,  even  though  no  damage  be  sustained  by 
the  patentee  ( i  Gal.,  429).  As  to  the  use  of  anything 
which  is  an  infringement  of  a  patented  article,  the  gen- 
eral rule  is  that  such  use  may  be  enjoined  by  injunction, 
and  the  person  so  using  is  also  liable  in  damages  to  the 
patentee,  even  though  he  had  no  knowledge  of  the 
existence  of  the  patent,  or  had  no  intention  to  injure 
the  true  patentee  (4  McLean,  U.  S.,  370). 

This  general  rule  also  obtains  in  the  case  of  an 
unauthorized  sale  of  a  patented  article.  However, 
there  is  no  infringement  where  the  sale  has  been  of  only 
the  separate  parts  or  materials  of  which  the  patented 
article  is  composed.  There  must  be  a  sale  of  the  com- 
plete patented  thing,  with  the  express  or  implied  right 
of  using  the  same  in  the  manner  secured  by  the  patent 

(I  Gal.,  485). 

Penalty  for  Fraudulent  Use  of  Patent  Rights. — 
There  is  an  act  of  the  United  States  which  provides 
that  any  person  who,  for  the  purpose  of  deceiving  the 
public,  imitates  or  counterfeits  the  work  or  device  of  a 
patentee,  without  license  or  consent  of  the  patentee 
or  his  assigns;  or  who  marks  or  affixes  to  any 
unpatented  article  the  word  "patent,**  or  any  word 
importing  that  the  article  is  patented;  shall  be  liable 
for  every  such  offense  to  a  penalty  of  not  less  than  one 
hundred  dollars,  with  costs.  One-half  of  the  penalty 
recovered  goes  to  the  person  bringing  the  action  (U.  S. 
Rev.  Stat,  4901). 

Infringement  of  Copyrights  in  General.  —  The 
Revised  Statutes  of  the  United  States  grant  a  copyright 
to  any  citizen  of  or  resident  in  the  United  States  who 
shall  be  the  author,  inventor,  designer,  or  proprietor  of 
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any  book,  map,  chart,  dramatic  or  musical  composition, 
engraving,  cut,  print,  or  photograph,  or  negative 
thereof,  or  of  a  painting,  drawing,  chromo,  statue,  stat- 
uary, and  models  or  designs  intended  to  be  perfected  as 
works  of  fine  arts  (U.  S.  Rev.  Stat,  4952).  This 
copyright  is  for  the  purpose  of  giving  to  such  author, 
inventor,  designer,  or  proprietor  the  exclusive  right  and 
sole  liberty  of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing  and  vending  the 
products  of  their  mental  labors.  This  exclusive  right 
is  given  for  the  term  of  twenty-eight  years,  with  the 
right  of  renewal  for  fourteen  years  more  (U.  S.  Rev. 
Stat.,  4953  and  4954).  For  the  protection  of  this 
right  and  also  the  right  of  a  foreign  copyright,  the 
statutes  provide  that  any  infringement  may  be  enjoined 
by  a  bill  in  equity,  or  may  expose  the  guilty  party  to  an 
action  at  law  in  the  United  States  Courts  for  damages 
(U.  S.  Rev.  Stat.,  4964  and  4967).  Moreover,  the 
right  of  property  which  an  author  has  in  his  manuscript 
prior  to  its  publication  may  be  enforced  in  the  state 
courts. 

How  a  Copyright  May  Be  Infringed. — An  infringe- 
ment may  be  committed  with  or  without  the  intention 
to  pirate  the  work  of  another.  It  is  well  settled,  that 
an  honest  mistake  as  to  what  extent  use  may  be  made 
of  another's  work  will  not  free  a  person  from  liability 
(3  Story,  768). 

There  are  four  general  ways  in  which  an  infringe- 
ment of  a  man's  copyright  may  be  committed.  First, 
There  may  be  a  reprint  verbatim  of  the  whole  copy. 
Second,  There  may  be  a  reprint  verbatim  of  a  part  of 
It.  Third,  There  may  be  an  imitation  of  the  whole  or 
part,  or  a  reproduction  of  the  whole  or  part  with  color- 
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able  alterations  intended  to  give  to  it  the  character  of 
a  new  work.  Fourth,  There  may  be  an  abridgment 
of  the  whole  or  a  part   (Bigelow  on  Torts,  235). 

Infringements  of  the  first  class  are  seldom  com- 
mitted. Those  of  the  second  class  are  more  frequent 
and  difficult  to  determine  whether  or  not  an  infringe- 
ment has  been  committed.  In  determining  this  ques- 
tion the  quantity  of  the  matter  printed  is  not  the  crite- 
rion (8  Peters,  591).  This  may  be  great  or  small. 
The  true  test  seems  to  be  whether  or  not  the  reprint  of 
the  part  has  diminished  appreciably  the  value  of  the 
original  (2  Story,  100).  Three  elements  should  be 
taken  into  consideration  in  the  determination  of  this 
test,  (a)  the  nature  and  purpose,  and  (b)  the  quantity 
and  value  of  the  selections,  and  (c)  the  effect  of  the 
use  of  the  selections  on  the  original  (2  Story,  100). 

As  to  the  third  class  of  infringements,  the  question 
is  whether  or  not  the  one  work  is  a  substantial  imitation 
of  the  other.  There  can  be  no  infringement  by  altera- 
tion or  imitation  unless  the  resemblances  are  so  uniform 
and  striking  as  to  lead  a  man  of  ordinary  intelligence 
to  the  conclusion  that  a  substantia]  copy  has  been  made 
(3  Story,  768). 

As  to  abridgments,  the  test  seems  to  be  whether  or 
not  the  condensation  was  made  in  good  faith,  required 
intellectual  labor  and  judgment  (2  Story,  105),  and 
superseded  the  cop)rrighted  publication  (4  Cliff.,  79). 
An  abridgment  made  in  good  faith,  which  required 
intellectual  labor,  and  which  does  not  supersede  the 
original,  is  not  an  infringement. 

Infringement  of  Trade-Marks. — ^The  usual  remedy 
for  the  infringement  of  a  trade-mark  is  a  bill  in  equity 
asking  for  an  injunction  restraining  its  use.    It  seems 
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that  substantial  damages  can  not  be  recovered  unless 
the  element  of  deceit  be  shown.  In  order  then  to  sus- 
tain an  action  for  the  recovery  of  damages  for  the 
wrongful  use  of  another's  trade-mark,  three  things 
must  be  shown.  It  must  appear  (a)  that  the  defendant 
knew  of  the  existence  of  the  plaintiff's  mark  when  he 
committed  the  alleged  wrong;  (b)  that  the  defendant 
intended  to  palm  off  these  goods  as  the  goods  of  the 
plaintiff,  or  to  represent  that  the  business  which  he  was 
carrying  on  was  the  plaintiff's  or  the  business  of  which 
the  plaintiff  had  a  special  patronage;  and  (c)  that  the 
public  were  deceived  thereby  (Bigelow  on  Torts, 
SI  and  52). 

Violation  of  the  Rights  of  Support,  Light, 
AND  Water. — ^The  subjects  of  the  rights  of  support, 
light,  and  water  have  been  outlined  under  the  general 
subjects  of  Easements  (subject  of  Real  Property).  It 
will  be  sufficient  in  this  connection  to  state  that  any 
violation  of  these  several  rights  will  give  to  the  injured 
party  a  right  of  action  against  the  guilty  person  for 
damages.  The  injured  party  should  recover  such  dam- 
ages as  will  fully  compensate  him  for  the  injury  sus- 
tained. Exemplary  damages  may  be  recovered,  when 
the  elements  of  personal  malice  or  of  wanton  disregard 
of  another's  rights  are  shown. 

C— BREACH  OF  DUTY  TO  REFRAIN  FROM 
NEOLIOENCE. 

The  Tort  of  Negligence  in  General. — Every 
person  is  under  a  duty  to  society  to  exercise  due  care 
and  proper  caution  under  all  circumstances.  It  is  in 
the  breach  of  this  duty  that  negligence  consists.    N^li- 
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gence  may  be  either  (a)  actionable  or  (b)  non-action- 
able. 

Negligence  is  actionable  when  three  essentials 
are  present.  These  essentials  are  (a)  the  negligent 
act  or  omission  on  the  part  of  the  defendant,  (b)  the 
legal  damage  to  the  plaintiff,  and  (c)  the  plaintiff's 
freedom  from  contributory  negligence.  The  absence 
of  any  one  of  these  essentials  will  render  an  act  or 
omission  not  actionable. 

When  the  facts  establish  a  pritna  facie  of  negli- 
gence the  burden  is  upon  the  defendant  to  disprove  it. 
But  when  the  facts  do  not  establish  a  pritna  facie  case 
of  negligence,  the  burden  of  proving  it  is  upon  the 
party  injured  (90  Pa.,  135,  and  96  Pa.,  83).  Thus, 
when  a  passenger  upon  a  railroad  car  is  not  injured  by 
an  accident  to  the  means  of  transportation,  the  plaintiff 
must  affirmatively  show  negligence  on  the  part  of  the 
defendant  (165  Pa.,  624). 

Where  an  injury  is  caused  in  part  by  an  accident 
and  in  part  by  negligence,  recovery  may  be  had 
(i  Yeates,  209)  against  the  party  negligent  (133  Pa., 
61,  but  see  page  1137). 

The  Negugent  Act  or  Omission. — ^That  act  or 
omission  is  negligent  which  results  from  the  (a)  inad- 
vertent failure  of  (b)  a  legally  responsible  person  (c) 
to  use  ordinary  care  under  the  circumstances  in  observ- 
ing or  performing  (d)  a  legal  duty  of  a  non-contractual 
nature,  which  failure  is  (e)  the  proximate  cause  (f)  of 
injury  to  the  person  (g)  to  whom  the  duty  is  due.  The 
essentials  as  stated  in  this  definition  will  be  followed  in 
this  outline. 

Inadvertent  Failure, — It  is  evident  that  to  consti- 
tute negligence  the  act  or  omission  must  be  due  to  inad* 


Digitized  by  VjOOQIC 


1128  PRINCIPLES  OF   PENNSYLVANIA  LAW 

vertance  on  the  part  of  the  person  causing  the  injury, 
for  if  such  act  or  omission  be  intentional,  the  will  enters 
and  the  term  "wilful  negligence"  is  self-contradictory. 
However,  the  term  wilful  negligence  is  sometimes  used 
in  the  sense  of  wantonness  or  recklessness.  An  import- 
ant distinction  is  made  when  the  term  is  used  in  this 
sense.  It  is  sometimes  said  that  where  the  injury  is 
wanton,  damages  may  be  recovered  even  though  the  act 
or  omission  be  only  the  remote  cause  of  injury  (46  Pa., 
192),  while  the  cause  must  be  proximate  in  order  to 
sustain  an  action  for  inadvertent  acts  or  omission.  Pos- 
sibly, the  better  statement  of  the  rule  in  Pennsylvania 
is  that  in  either  case  proximate  cause  must  be  shown, 
but  that  where  the  injury  is  wantonly  inflicted  the  law 
will  favor  the  inference  that  the  injury  should  have 
been  and  was  foreseen  by  the  wrongdoer,  and  therefore 
the  act  or  omission  was  the  proximate  cause  (93  Pa., 
498). 

Legally  Responsible  Persons. — It  is  a  well  settled 
rule  of  law  that  no  person  can  commit  negligence  who 
is  not  legally  responsible.  Thus,  itQbfipl^  wholly 
devoid  of  reason,  and  chij^j^i;!  without  understanding 
can  not  be  guilty  of  negligence  (113  Pa.,  412).  But 
persons  only  partially  devoid  of  reason,  as  lunatics  with 
lucid  intervals,  or  monomaniacs,  or  children  capable  of 
exercising  some  care  may  be  negligent  to  the  extent  of 
failing  to  exercise  the  care  of  which  they  are  capable 
( 140  Pa.,  475).  The  drunkenness  of  a  person  will  not 
excuse  his  lack  of  ordinary  care  (2  Miles,  298). 

Ordinary  Care. — As  stated  under  the  subject  of 
Bailments,  negligence  may  be  either  (a)  ordinary, 
(b)  slight,  or  (c)  gross  as  there  is  respectively  a  lack 
of  ordinary,  great,  or  slight  care.    But  it  has  been  well 
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pointed  out  that  this  classification  often  leads  to  con- 
fusion, because  it  creates  the  idea  that  there  are  differ- 
ent degrees  of  negligence.  There  can  be  no  different 
degrees  of  the  negligence  necessary  to  constitute  a  tort 
(122  Pa.,  449,  and  167  Pa.,  220,  and  24  Pa.,  465).  It 
is  the  want  of  ordinary  care  alone  that  constitutes  a 
negligent  act  or  omission. 

But  this  statement  does  not  mean  that  the  standard 
of  care  does  not  vary  with  the  different  relationships 
and  duties  (97  Pa.,  loi)  existing  between  the  parties 
(35  Pa.,  60).  A  high  duty  involved  may,  under 
some  circumstances,  make  a  slight  want  of  care  con- 
stitute the  want  of  that  ordinary  care  which  is  essential 
to  the  tort  of  negligence.  So,  also,  under  other 
circumstances  involving  but  an  imperfect  obliga- 
tion, the  want  of  ordinary  care  may  result  from  only 
a  great  failure  of  care.  Likewise,  where  the  circum- 
stances do  not  involve  such  a  duty  as  requires  either 
the  slightest  or  greatest  care,  ordinary  care  must  be 
shown.  Thus,  a  common  carrier  of  passengers  must 
use  the  greatest  degree  of  care  (30  Pa.,  234)  towards 
its  lawful  passengers,  and  only  slight  care  towards 
trespassers  (44  Pa.,  378,  and  91  Pa.,  458).  So,  also, 
where  the  rights  of  travelers  using  a  highway  are 
mutual,  each  must  use  ordinary  care  to  avoid  injury 
(62  Pa.,  329,  and  97  Pa.,  70).  But  in  either  case  the 
care  used— ordinary,  slight,  or  great — is  the  ordinary 
care  under  the  circumstances  which  is  necessary  to  con- 
stitute negligence.  These  statements  naturally  lead  to 
the  inquiry,  what  is  the  test  of  ordinary  care. 

The  Test  of  Ordinary  Care. — ^The  law  is  well  settled 
that  the  test  of  ordinary  care  is  that  care  which  an  ordi- 
narily careful  and  prudent  person  would  show  in  the 
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same  relation  and  under  similar  circumstances  and  con* 
ditions  (65  Pa.,  272).  This  standard  of  duty  does  not 
vary  with  individual  ability.  A  man  of  dull  mind  is 
chargeable  with  the  same  degree  of  care  as  a  man  of 
brilliant  intellect.  A  woman  is  chargeable  with  no  less 
care  than  a  man  (48  Mich.,  205).  Of  course,  a  child 
is  not  expected  to  exercise  the  same  care  as  a  man 
(6  Phila.,  538).  The  child  fails  to  exercise  ordinary 
care,  when  it  does  not  exercise  that  care  of  which  it  is 
capable  (75  Pa.,  367). 

Legal  Duty. — It  is  a  fundamental  rule  that  to  con- 
stitute negligence  there  must  be  a  disregard  of  some 
duty  or  rule  of  conduct  prescribed  beforehand  or  aris- 
ing so  manifestly  from  the  facts  as  to  leave  no  doubt  of 
its  existence  (6  Phila.,  538).  This  duty  may  consist 
in  acts  either  to  be  done  or  forebome,  i.  e.,  the  negli- 
gence may  result  from  either  acts  or  omissions.  The 
duty  may  arise  from  (a)  implication  of  law,  or  (b) 
may  be  enacted  by  statute. 

Implication  of  Law. — The  law  implies  from  the 
fact  of  engaging  in  an  tmdertaking  that  it  will  be  so 
conducted  that  no  injury  will  result  to  others.  Thus, 
a  railroad  corporation  engaged  in  the  transportation  of 
passengers  and  freight  is  under  an  implied  duty  of  law 
to  provide  such  means  as  shall  be  safe  to  the  public 
(11  Pa.,  141).  Likewise  a  physician,  dentist,  or  other 
professional  man  who  holds  himself  out  to  act  in  a  cer- 
tain professional  manner  is  under  a  legal  duty  to  exer- 
cise ordinary  care  in  the  performance  of  his  duties 
(91  Pa.,  362). 

A  contract  may  also  create  this  implication  of 
duty  or  strengthen  one  already  existing  where  the 
right  of  action  is  UDon  the  wrong  itself  and  not 
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upon  the  contract  alone.  Thus,  a  trespasser  riding 
upon  a  railroad  train '  can  not  recover  damages 
for  any  injury  he  may  sustain  while  so  riding 
(91  Pa.,  458),  unless  the  employees  of  the  railroad 
by  some  act  or  omission  of  theirs  endangered  his  life 
and  limb  (112  Pa.,  551,  and  115  Pa.,  140).  But  a 
passenger  riding  by  virtue  of  a  valid  ticket— contract — 
may  maintain  an  action  for  slight  negligence  on  the 
part  of  the  railroad  corporation  (30  Pa.,  234). 

Created  by  Statute. — ^The  duty  may  likewise  be 
created  by  statute.  The  violation  of  the  statute  in  this 
case  amounts  to  proof  that  the  wrongdoer  failed  to 
exercise  due  care.  Thus,  the  violation  of  an  ordinance 
restricting  the  rate  of  surface  travel  to  eight  miles  an 
hour,  is  evidence  of  lack  of  ordinary  care. 

Proximate  Cause  of  Injury. — It  is  a  maxim  that  the 
law  looks  at  the  proximate  and  not  at  the  remote  cause 
of  an  injury  (53  Pa.,  436,  and  85  Pa.,  293).  Hence, 
there  can  be  no  recovery  in  an  action  for  alleged  negli- 
gence imless  the  act  of  omission  committed  was  the 
proximate  cause  of  the  injury  for  which  reparation  is 
sought  (99  Pa.,  i).  It  is  in  the  determination  of  the 
question  whether  or  not  the  injury  was  proximately 
caused  by  the  default  of  the  defendant,  that  the  great 
difficulty  of  the  law  of  negligence  lies.  In  determining 
what  is  proximate  cause,  the  true  rule  is,  that  the  injury 
must  be  the  natural  and  probable  consequence  of  the 
negligence;  such  a  consequence  as,  under  the  sur- 
rounding circumstances  of  the  case,  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act  (93  Pa.,  498;  see  also  46  Pa.,  192). 
Thus,  a  man's  horses  become  frightened  by  an  overturn 
of  their  load  caused  by  a  defect  in  the  highway,  run 
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away,  and  collide  with  another  traveler's  team.  The 
injury  to  both  teams  is  the  natural  and  probable 
sequence  of  the  defect  for  which  the  town  is  liable  (123 
Pa.,  421).  But  if  the  first  traveler  had  driven  safely 
past  the  hole  in  or  obstruction  on  the  road,  and  his 
horses  had  subsequently  become  frightened  at  a  donkey 
or  dog  and  turned  and  threw  the  driver  into  the  hole 
and  injured  him,  there  would  be  no  liability  to  the 
town,  for  the  injury  was  not  the  natural  or  probable 
result  of  the  town's  negligence  in  properly  caring  for 
the  road  (150  Pa.,  145). 

Likewise,  the  injury  was  held  to  be  too  remote  to 
recover  damages  in  the  following  case :  A  sudden  rain 
caused  an  embankment  to  slide  down  upon  a  railroad 
track.  This  detached  earth  caused  an  oil  train  to  be 
thrown  from  the  track.  The  tanks  of  oil  were  spilled 
and  set  on  fire,  and  thus  ran  down  into  a  creek  swollen 
by  rain.  The  current  of  this  creek  carried  the  burning 
oil  to  the  buildings  of  the  plaintiff  and  destroyed  them. 
It  was  held  that  the  negligence  of  the  engineer  in  not 
seeing  the  obstruction  so  as  to  avoid  the  accident  was 
not  the  proximate  cause  of  the  loss  of  the  plaintiff's 
building  (85  Pa.,  293). 

Intervening  and  Independent  Cause. — From  these 
and  the  following  illustrative  cases,  it  will  be  seen  that 
the  injury  complained  of  is  not  the  natural  and  probable 
consequence  of  an  act  or  omission  where  another  inde- 
pendent agency  intervenes  and  alone  inflicts  the  injury 
for  which  damages  are  sought  (122  Pa.,  601).  Thus, 
it  was  held  that  the  negligence  of  the  car  driver  was  not 
the  proximate  cause  of  an  injury  done  to  a  lady  who 
was  thrown  from  a  car,  by  a  jolt  caused  by  the  driver 
suddenly  whipping  his  horses  to  escape  a  runaway 
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team,  and  who  was  immediately  struck  and  run  down 
by  the  runaway  team  (117  Pa.,  397).  Likewise,  it 
was  held  that  there  was  an  independent  and  intermedi- 
ate cause  to  the  burning  of  the  hotel,  when  the  sparks 
from  an  engine  negligently  set  fire  to  a  house,  and  the 
fire  from  this  house  was  communicated  by  a  strong 
wind  to  the  hotel  building  some  distance  away,  which 
was  consumed  (62  Pa.,  353). 

Persons  to  Whom  the  Duty  is  Due. — Another 
essential  of  a  negligent  act  is  that  the  person  committing 
it  must  owe  some  legal  duty  to  the  person  on  whom 
the  injury  is  inflicted  (147  Pa.,  43).  The  duty 
which  is  violated  must  be  something  more  than  a 
general  duty  to  the  public.  It  must  be  a  duty  due  direct 
from  the  wrongdoer  to  the  injured  party.  Thus,  a 
trespasser  on  a  train  can  not  sustain  his  action  for 
injuries  received  from  the  negligence  of  a  railroad 
company,  on  the  ground  of  the  breach  of  the  general 
duty  which  such  company  owes  to  the  public  to  exercise 
due  care  (page  11 32  and  7  Met,  Mass.,  276,  107  Pa., 

530). 

The  Legal  Damage. — ^The  last  essential  of  a 
negligent  act  and  the  second  essential  necessary  to 
maintain  an  action  for  the  tort  of  negligence  is  that  legal 
injury  must  be  suffered  by  the  plaintiff.  An  injurytobe 
legal,  and  for  which  damage  may  be  recovered,  must 
be  an  injury  to  the  person  of  the  party  seeking  redress 
(147  Pa.,  43).  There  can  be  no  damages  recovered 
for  nervous  or  mental  shock,  whether  resulting  in  tem- 
porary or  permanent  injury,  which  is  not  accompanied 
by  some  ph)rsical  injury  (147  Pa.,  43).  Thus,  the  fact 
that  a  train  of  cars  was  derailed  and  thrown  against  a 
woman's  dwelling,  subjecting  her  to  fright  and  nervous 
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excitement,  permanently  weakening  and  disabling  her, 
gives  her  no  right  of  action.  It  should  be  added,  how- 
ever, that  if  the  least  physical  injury  to  the  person  be 
shown,  mental  suffering  will  become  an  important  ele- 
ment and  will  be  fully  compensated  in  damages  (95 
Pa.,  444). 

Contributory  Negligence. — Contributory  Negli- 
gence in  General, — In  stating  that  freedom  from  con- 
tributory negligence  is  one  of  the  three  essentials  of  a 
right  of  action  for  negligence,  it  is  not  meant  that  this 
fact,  like  the  negligent  act  of  the  defendant  and  the 
injury  suffered  by  the  plaintiff,  must  be  affirmatively 
proved  by  the  plaintiff  as  a  condition  precedent  to  his 
recovery.  It  is  not  incumbent  on  the  plaintiff,  in  order 
to  recover  damages  for  negligence,  to  show  affirma- 
tively that  he  was  not  negligent.  The  presumption  is 
that  every  man  does  his  duty  until  the  contrary  is 
shown  (76  Pa.,  168,  and  107  Pa.,  8).  Hence,  all  that 
is  required  of  the  plaintiff  in  an  action  for  negligence  is 
to  prove  affirmatively  the  negligent  act  of  the  defend- 
ant and  the  personal  injury  to  himself,  and  to  show 
negatively  his  freedom  from  contributory  negligence. 
In  other  words,  the  plaintiff's  affirmative  evidence  of 
the  negligent  act  and  personal  injury  must  not  disclose 
contributory  negligence  on  his  part.  If  the  plaintiff's 
case  does  not  disclose  contributory  negligence,  the  bur- 
den is  on  the  defendant  to  disprove  and  overcome  by  a 
preponderance  of  evidence  the  presumption  of  care  on 
the  part  of  the  plaintiff  (76  Pa.,  168).  If  his  evidence 
does  disclose  contributory  negligence,  he  can  not 
recover  (42  Pa.,  498),  for  the  law  has  no  scales  to 
determine  whose  wrong-doing  weighed  most  in  the 
compound  negligence  that  caused  the  injury  (24  Pa., 
469). 


Digitized  by  VjOOQIC 


NEGLIGENCE  1 135 

What  is  Contributory  Negligettce.-^-Contrihntory 
negligence  has  been  defined  as  a  want  of  ordinary  care 
upon  the  part  of  a  person  injured  by  the  actionable 
negligence  of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury  as  a 
proximate  cause  thereof,  without  which  the  injury 
could  not  have  occurred.  It  will  be  seen  from  this  defi- 
nition that  contributory  negligence  has  all  the  elements 
of  actionable  negligence  (page  1 128),  except  that  it  does 
not  itself  inflict  the  injury,  but  simply  co-operates  with 
the  negligence  of  another  and  produces  an  injury  which 
could  not  have  happened  but  for  such  contributory 
negligence  (113  Pa.,  600).  Thus,  it  would  be  con- 
tributory negligence  for  a  person  to  walk  on  a  railroad 
track  (81  Pa.,  366),  or  to  drive  across  a  railroad  track 
without  first  stopping,  looking  and  listening  for  the 
approach  of  trains  (81  Pa.,  274,  and  73  Pa.,  504),  or 
to  get  on  (42  Leg.  Int.,  82,  and  9  W.  N.  C,  477),  or 
leap  from  a  moving  railroad  car  (23  Pa.,  147;  see  also 
119  Pa.,  70),  or  to  alight  upon  the  opposite  track 
instead  of  the  platform  (33  Pa.,  318;  see  23  Pa.,  149, 
when  train  goes  beyond  platform),  or,  in  general,  not 
to  avoid  a  known  danger  when  he  might  have  done 
so  (104  Pa.,  306).  But  it  is  not  contributory  negli- 
gence for  a  person  whose  duty  it  is  to  care  for  the 
safety  of  others  to  remain  at  his  post  of  duty,  even 
though  the  danger  be  apparent  to  him  (137  N.  Y.,  i ; 
see  also  66  Pa.,  345). 

Parties  to  an  Action  for  Negligence. — ^The 
parties  to  an  action  for  negligence  are,  of  course,  the 
plaintiff  and  defendant.  The  plaintiff,  in  cases  of 
injury  followed  by  death,  must  be  the  husband,  widow, 
children  or  parents  of  such  deceased  person  (Act  of 
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April  26,  1855,  P.  L.,  309).  If  the  deceased  persoi; 
leave  a  widow  and  children,  the  widow  alone  should  be 
made  plaintiff,  but  the  children  should  be  named  a**; 
parties  entitled  (84  Pa.,  419).  The  proceeds  of  th< 
suit  are  to  be  divided  among  the  widow  and  children 
as  if  under  the  intestate  law  (Act  of  April  26,  1855, 
P.  L.,  309,  and  44  Pa.,  175).  If  a  widow  and  parents, 
but  no  children,  survive,  the  widow  alone  is  entitled  to 
damages.  The  parents  have  no  right  to  any  part  of  the 
damages,  unless  there  are  neither  children  nor  widow 
(100  Pa.,  95).  Nor  have  the  personal  representatives 
a  right  to  maintain  the  action  where  there  are  either 
parents,  children  or  a  widow,  or  husband   (95  Pa., 

158). 

In  case  of  injury  not  followed  by  death,  the  injured 
party,  or  father  (31  Pa.,  372)  in  case  of  injury  to  an 
infant  not  emancipated  (100  Pa.,  95),  or  a  master 
(48  Pa.,  320)  to  whom  the  services  of  the  child  are 
due.  But  a  mother  can  not  sue  for  an  injury  to  either 
a  legitimate  (54  Pa.,  377,  and  27  W.  N.  C,  57)  or 
bastard  minor  child  (11  W.  N.  C,  120). 

The  defendant  is  the  party  who  is  the  personal 
actor  in  the  proximate  cause  of  the  injury,  or  the  party 
who  is  responsible  for  the  acts  of  the  personal  actor. 
As  indicated,  where  two  or  more  persons  are  guilty  of 
the  tort  of  negligence,  the  action  may  be  brought 
against  all  jointly  or  each  separately  (35  Pa.,  128;  see 
also  113  Pa.,  269). 

Province  of  Judge  and  Jury. — The  general  rule 
is  that  where  the  facts  are  in  dispute  the  question  of 
negligence  should  be  submitted  to  the  jury  (6  Whart, 
43S»  and  75  Pa.,  367,  and  loi  Pa.,  336).  This  general 
rule  applies,  of  course,  with  equal  force  to  the  deter- 
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mination  of  the  separate  essentials  of  negligence. 
Thus,  the  question  of  proximate  cause  (80  Pa.,  373, 
and  90  Pa.,  122),  ordinary  care  (67  Pa.,  311,  and 
74  Pa.,  218),  or  contributory  negligence  (87  Pa.,  216 
and  365)  should  always  be  submitted  to  the  jury  where 
the  facts  are  in  dispute.  But  where  the  facts  are  not 
in  dispute  the  court  may  decide  what  amounts  to  con- 
tributory negligence  (81  Pa.,  274,  and  119  Pa.,  53) 
and  whether  or  not  ordinary  care  or  proximate  cause 
have  been  shown  (112  Pa.,  574,  and  117  Pa.,  390). 

Defences  that  May  be  Made  to  an  Action  for 
Negligence — Inevitable  Accident. — ^The  defences  that 
are  usually  made  to  an  action  for  negligence  are  (a) 
contributory  negligence  and  (b)  inevitable  accident 
Contributory  negligence  has  already  been  considered. 

It  is  a  well  settled  principle  of  law  that  there  is  no 
liability  for  injuries  caused  by  inevitable  accident.  An 
accident  is  inevitable  when  it  resulted  from  such 
unusual  causes  that  reasonable  and  careful  human  fore- 
sight could  not  have  foreseen  its  happening.  Thus,  an 
extraordinary  flood  would  be  such  an  accident  as  to 
relieve  a  person  of  liability  ( 109  Pa.,  57). 

However,  it  should  be  remembered  that  the  defence 
of  inevitable  accident  will  not  avail  where  negligence 
combines  and  concurs  with  such  accident  as  a  proxi- 
mate cause  in  producing  an  injury  (96  Pa.,  65,  and 
94  Pa.,  356).  But  the  concurring  negligence  must  be 
such  as  is  in  itself  a  real  producing  cause  of  the  injury, 
and  not  merely  a  microscopic  negligence  which  may  not 
have  been  in  the  least  degree  the  cause  of  the  injury. 
To  create  liability  it  must  have  required  the  combined 
effect  of  the  accident  and  the  concurring  negligence  to 
produce  the  negligence  (96  Pa.,  65). 

7a 
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Damages  that  May  be  Recovered  for  Negli- 
gence.— ^The  damages  that  may  be  recovered  for  negli- 
gence may  be  either  compensatory  or  exemplary.  The 
measure  of  compensatory  damages  for  a  death  caused 
by  negligence  is  the  money  value  of  the  decedent's  life. 
This  value  is  to  be  estimated  by  what  he  would  prob- 
ably have  earned  in  his  business  during  the  residue  of 
his  life  (91  Pa.,  185;  see  also  100  Pa.,  98). 

In  estimating  the  damages  for  a  personal  injury  not 
fatal  resulting  from  negligence,  recovery  may  be  had 
for  (a)  the  direct  expenses  incurred,  (b)  fortheprivation 
and  inconvenience  to  which  he  has  been  subjected,  (c) 
for  the  bodily  and  mental  pain  and  suffering  which  he 
has  endured  or  is  likely  to  experience,  and  also  (d)  for 
the  pecuniary  loss  which  he  has  already  sustained  or 
is  likely  to  sustain  during  the  remainder  of  his  life  from 
his  condition  (95  Pa.,  444,  and  38  Leg.  Int.,  318). 

Exemplary  damages  may  be  given  in  all  cases  where 
the  injury  was  caused  by  the  defendant's  wilful  and 
wanton  misconduct,  or  that  entire  want  of  care  which 
would  raise  a  presumption  of  conscious  indifference  to 
consequences  (113  Pa.,  519,  and  119  Pa.,  37). 

Before  leaving  the  subject  of  negligence  the  pro- 
visions of  the  Act  of  April  4,  1868  (P.  L.,  58)  relating 
to  injuries  to  employees  of  railroads  shduld  be  given. 
This  act  provides  that  where  any  person  shall  sustain 
personal  injury  or  loss  of  life  while  lawfully  engaged 
or  employed  on,  or  about  the  premises  of  a  railroad 
company,  or  in  or  about  any  train  or  car,  of  which  com- 
pany such  person  is  not  an  employee,  the  right  of  action 
in  all  such  cases  against  the  company  shall  be  only  such 
as  would  exist,  if  such  person  were  an  emplojree,  pro* 
vided  this  section  shall  not  apply  to  passengers. 
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Perjury  and  Subornation  of  Perjury 615 
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EXAMINATION 211,  622 

See  Bankruptcy  and  Evidence. 

EXAMINED  COPIES 596 

See  Evidence. 

EXECUTION  OF  INSTRUMENTS looi,  585 

See  Evidence  and  Deeds. 

EXECUTOR   979 

See  Administrator  and  Wills. 
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EXECUTORY  DEVISE 956 

See  R£AL  Property. 
EXEMPLARY  DAMAGES  332 

See  Contracts  and  Torts. 

EXEMPLIFICATIONS 596 

See  Evidence. 

EXEMPTIONS  146,  872 

See  Bankruptcy,  and  Landlord  and  Tenant. 

EXHIBITS    581 

See  Evidence. 

EXONERATION    487 

See  Equity. 

EXPERTS  AND  EXPERT  TESTIMONY 557 

See  Evidence. 

EXPRESS  COMPANIES  96 

See  Carriers  and  Bailments. 

FACTOR 10,    91 

See  Agency  and  Bailments. 

FALSE  IMPRISONMENT  1094 

See  Torts. 

FALSE  PRETENSES 301,  1074 

See  Fraud  and  Torts. 

FEE  SIMPLE-ESTATE  IN 888 

See  Real  Property. 

FEE  TAII^ESTATE  IN 894 

See  Real  Property. 

FIRE  INSURANCE 662 

Definition  and  Nature  of 662 

The  Policy  of 662 

The  Premium 663 

The  Risk  663 

The  Amount  Insured 663 

The  Adjustment  of  the  Loss 664 
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Perils  Covered 6&^ 
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Concealment  670 

See  Marine  Insurance. 
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See  Real  Property. 

FORCIBLE  ENTRY  AND  DETAINER 879 

See  Real  Property. 

FOREIGN  CORPORATIONS 349 

See  Corporations. 

FORMER  PROCEEDINGS  571 

See  Evidence. 

FORWARDING  MERCHANT 87 

See  Bailments. 

FRANCHISES    341,  836 

See  Corporations  and  Real  Property. 

FRAUD 301,  409,  440 

Definition  and  Nature  of 301 
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Effect  of  Fraud  on  Marriage 409 
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See  Carriers. 
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See  Marine  Insurance. 

GENERAL  PARTNERS 782 

GENERAL  PARTNERSHIP 789 

See  Partnership. 

GIFTS 447 

See  Equity.  , 

GRANTOR   996 

GRANTEE    996 

See  Deeds. 

GROUND-RENT 853 

See  Real  Property. 
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GROWING  CROPS  833 

See  Real  Property. 

GUARANTY 725 

See  Negotiable  Instruments. 

GUEST  93 

See  Innkeepers. 

HAND-WRITING 588 

See  Evidence. 

HEALTH  672 

See  Life  Insurance. 

HEARSAY  EVIDENCE 559 

See  Evidence. 

HEIRS    964 

See  Descent  and  Distribution. 
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Of  Labor 81 

Of  Custody  86 

Of  Carriage  of  Goods 96 
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See  Bailments. 
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Of  Equity  419 

See  Bankruptcy  and  Equity. 

HOTELS   91 

See  Innkeepers. 

HUSBAND  AND  WIFE 389 

I.  Relation  of  Husband  and  Wife. 
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Competent  Parties 380 
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Physical  Incapacity 391 
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Reality  of  Consent  to  Marry 392 
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Duress    393 
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Effect  on  the  Property  of  the  Spouses 399 
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HYPOTHECATION 65 

See  PiGNUs  OR  Pledge. 

HYPOTHETICAL  QUESTIONS  559 

See  Evidence. 

IDENTITY   542 

See  Evidence. 

IDIOCY   262 

See  Contracts. 

ILLEGAL  CONTRACTS  275 

Sales 1054 

ILLEGITIMACY 411 

See  Parent  and  Child. 

IMBECILITY  262 

See  Insanity. 

IMPOTENCE  405 

See  Separation  and  Divorce. 

INADEQUACY  OF  PRICE 267,  1022 

See  Sales  and  Consideration. 

INCEST  410 

See  Separation  and  Divorce. 

INCORPOREAL  HEREDITAMENTS  835 

See  Real  Property. 

INCUMBRANCE    927 

See  Mortgages. 

INDORSEMENT    717 

See  Negotiable  Instruments. 

INEVITABLE  ACQDENT 1138 

See  Negligence. 

INFANCY 48,  126,  260,  390,  612,  780,  1070 

See  Bailments,  Bankruptcy,  Contracts,  Hus- 
band AND  Wife,  Evidence,  Partnership  and 
Torts. 

INFRINGEMENT  OF  PATENTS 1123 

Of  Copyrights  1124 

Of  Trade-Marks  1126 

INJUNCTION    499 

See  Equity. 
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Definition  of 91 
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Distinguished  from  Restaurant,  Lodging  and  Board- 
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Who  Are  Guests 93 

Rights  of  Innkeepers  94 

Duties  of  Innkeepers 95 

Liabilities  of  Innkeepers 95 

Termination  of  Relation   96 

See  Bailments. 

INSANITY 43,  127,  262,  390,  613,  779,  1070 

See  Agency,  Bankruptcy,  Contracts,  Husband 
AND  Wife,  Evidence,    Partnership,    Torts. 

INSURABLE  INTEREST 639,  675 

See  Marine  and  Life  Insurance. 

INSURANCE 637,  662,671,  682 

See  Marine,  Fire,  Life  and  Accident  Insurance. 
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See  Bankruptcy. 
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Interference  with  Contract 1079 

See  Torts. 
See  Evidence. 
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Of  Wills  985 

INTESTACY    966 

See  Descent  and  Distribution. 

INVENTION    1123 

See  Infringement. 

INVENTORY 973 

See  Descent  and  Distribution. 

INVOLUNTARY  ALIENATION  993 

Title  By 993 

IRREVOCABLE  AGENCIES  44 

See  Agency. 

JOINT  CONTRACT 312 

See  Contract. 

JOINT  TENANCY 916 

See  Real  Property. 
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JOINTURE   400,  910 

See  Husband  and  Wife  and  Dower. 

JUDGE— DUTIES  OF 635 

See  Evidence. 

JUDICIAL  SALES 1058 

See  Sales. 

JURISDICTION  OF  COURTS  OF  BANKRUPTCY. .  116 

Of  Equity  434 

See  Bankruptcy  and  Equity. 

JURY— PROVINCE  OF 636 

See  Evidence. 

KIDNAPPING  iioo 

See  Abduction. 

LANDLORD  AND  TENANT 856 
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Rights  of  Landlord 864 
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Who  May  Distrain 869 

What  May  be  Distrained 870 
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See  Wills. 

LAY  CORPORATIONS 347 

See  Corporations. 

LEADING  QUESTIONS  625 

See  Evidence. 

LEASE  856 

See  Landlord  and  Tenant. 

LEASEHOLD  ESTATE 9^6 

See  Real  Property. 
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See  Contracts. 

LEGAL  AND  ILLEGAL  PARTNERSHIP 786 

See  Partnership. 

LEGAL  AND  ILLEGAL  SALES 1054 

i^ee  oAL£S* 

LETTERS  TESTAMENTARY  966,  983 

Sec  Wills,  Descent,  and  Distribution. 

LIBEL 1079 

See  Torts. 

LICENSE 884 

See  Real  Property. 

LIEN 19.  83*  94,  "o,  148,  233,  1040 

See  Agency,  Bailments,  Bankruptcy,  and  Sales. 

UFE  ESTATE 895 

See  Real  Property. 

UFE  INSURANCE  671 

Definition  and  Nature  of  Life  Insurance 671 
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See  Marine  and  Fire  Insurance. 
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See  Real  Property. 
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See  Real  Property. 

LIMITED  PARTNERSHIP 789 

See  Partnership. 

LIQUIDATED  DAMAGES  337 

See  Contracts. 

LOCATIO  OR  HIRING  76 

See  Bailments  and  Hiring. 

LOST  PAPERS  751 

See  Negotiable  Instruments. 

LUNACY 43,  127,  262,  390,  613,  779,  1070 

See  Insanity. 

MALICE  1077,  1080 

See  Torts. 

MALICIOUS  INTERFERENCE  WITH  CONTRACT.1079 
See  Torts. 

MALICIOUS  PROSECUTION 1078 

•  See  Torts. 

MANDATUM  OR  MANDATE 59 

See  Bailments. 

MARRIAGE   389 

See  Husband  and  Wife. 

MARRIED  WOMEN 264,  389 

See  Contracts,  and  Husband  and  Wife. 

MARSHALLING  ASSETS  491 

See  Equity. 

MARSHAL   173 

See  Bankruptcy. 

MARINE  INSURANCE 637 
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MASTER  AND  SERVANT 257,  1072,  1 128 

See  Contracts,  Negligence,  and  Tokts. 

MASTER  OF  A  SfflP 16 

Sec  Agency. 

MAXIMS  424 

Sec  Equity. 
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See  Bankruptcy, 
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Definition  and  Nature  of 300 
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As  to  Sale  of  Land 300 

By  Promoters 300 
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See  Fraxjd. 
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Mistake  in  Equity 457 

MORAL  OBLIGATION 270 

See  Contracts. 

MONOPOLIES    287 

See  Contracts. 
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See  Dreds. 

MORTGAGES    927 

Definition  and  Nature  of  927 

Defeasance  Cause  9^ 

Essentials  of  a  Mortgage 929 

Mortgageable  Property 929 
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NAME    779 

See  Partnership. 

NECESSARIES  261 

See  Contracts. 

NB  EXEAT  REGNO 534 

Sec  Equity. 
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